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1999, the fair market value of the inter-
est transferred is determined by use of
the section 7520 interest rate for the
month in which the valuation date oc-
curs (see §§25.7520-1(b) and 25.7520—
2(a)(2)) and the appropriate actuarial
tables under either §20.2031-7A(e)(4) or
§20.2031-7TA(f)(4), at the option of the
donor. However, with respect to each
individual transaction and with respect
to all transfers occurring on the valu-
ation date, the donor must use the
same actuarial tables (for example, gift
and income tax charitable deductions
with respect to the same transfer must
be determined based on the same ta-
bles, and all transfers made on the
same date must be valued based on the
same tables).

(3) Publications and actuarial computa-
tions by the Internal Revenue Service.
Many standard actuarial factors not
included in §§20.2031-7(d)(6) and 20.2031—
TA(f)(4) are included in Internal Rev-
enue Service Publication 1457, ‘“‘Actu-
arial Values, Book Aleph,” (7-99). In-
ternal Revenue Service Publication
1457 also includes examples that illus-
trate how to compute many special fac-
tors for more unusual situations. Pub-
lication 1457 is no longer available for
purchase from the Superintendent of
Documents, United States Government
Printing Office. However, pertinent
factors in this publication may be ob-
tained from: CC:PA:LPD:PR (IRS Pub-
lication 1457), Room 5205, Internal Rev-
enue Service, P.0.Box 7604, Ben Frank-
lin Station, Washington, DC 20044. If a
special factor is required in the case of
a completed gift, the Internal Revenue
Service may furnish the factor to the
donor upon a request for a ruling. The
request for a ruling must be accom-
panied by a recitation of the facts in-
cluding a statement of the date of birth
for each measuring life, the date of the
gift, any other applicable dates, and a
copy of the will, trust, or other rel-
evant documents. A request for a rul-
ing must comply with the instructions
for requesting a ruling published peri-
odically in the Internal Revenue Bul-
letin (see §§601.201 and
601.601(d)(2)(i1)(d)) and include payment
of the required user fee.

§25.2519-1

(4) Effective/applicability dates. Para-
graphs (f)(1) through (f)(3) apply after
April 30, 1999, and before May 1, 2009.

[T.D. 8540, 59 FR 30173, June 10, 1994, as
amended at 59 FR 30173, 30174, June 10, 1994;
T.D. 8819, 64 FR 23226, Apr. 30, 1999; T.D. 8886,
656 FR 36943, June 12, 2000; T.D. 9448, 74 FR
21515, May 7, 2009; T.D. 9540, 76 FR 49641, Aug.
10, 2011]

DEDUCTIONS

§25.2519-1 Dispositions of certain life
estates.

(a) In general. If a donee spouse
makes a disposition of all or part of a
qualifying income interest for life in
any property for which a deduction was
allowed under section 2056(b)(7) or sec-
tion 2523(f) for the transfer creating the
qualifying income interest, the donee
spouse is treated for purposes of chap-
ters 11 and 12 of subtitle B of the Inter-
nal Revenue Code as transferring all
interests in property other than the
qualifying income interest. For exam-
ple, if the donee spouse makes a dis-
position of part of a qualifying income
interest for life in trust corpus, the
spouse is treated under section 2519 as
making a transfer subject to chapters
11 and 12 of the entire trust other than
the qualifying income interest for life.
Therefore, the donee spouse is treated
as making a gift under section 2519 of
the entire trust less the qualifying in-
come interest, and is treated for pur-
poses of section 2036 as having trans-
ferred the entire trust corpus, includ-
ing that portion of the trust corpus
from which the retained income inter-
est is payable. A transfer of all or a
portion of the income interest of the
spouse is a transfer by the spouse under
section 2511. See also section 2702 for
special rules applicable in valuing the
gift made by the spouse under section
2519.

(b) Presumption. Unless the donee
spouse establishes to the contrary, sec-
tion 2519 applies to the entire trust at
the time of the disposition. If a deduc-
tion is taken on either the estate or
gift tax return with respect to the
transfer which created the qualifying
income interest, it is presumed that
the deduction was allowed for purposes
of section 2519. To avoid the applica-
tion of section 2519 upon a transfer of
all or part of the donee spouse’s income
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interest, the donee spouse must estab-
lish that a deduction was not taken for
the transfer of property which created
the qualifying income interest. For ex-
ample, to establish that a deduction
was not taken, the donee spouse may
produce a copy of the estate or gift tax
return filed with respect to the trans-
fer creating the qualifying income in-
terest for life establishing that no de-
duction was taken under section
2056(b)(7) or section 2523(f). In addition,
the donee spouse may establish that no
return was filed on the original trans-
fer by the donor spouse because the
value of the first spouse’s gross estate
was below the threshold requirement
for filing under section 6018. Similarly,
the donee spouse could establish that
the transfer creating the qualifying in-
come interest for life was made before
the effective date of section 2056(b)(7)
or section 2523(f), whichever is applica-
ble.

(c) Amount treated as a transfer—(1) In
general. The amount treated as a trans-
fer under this section upon a disposi-
tion of all or part of a qualifying in-
come interest for life in qualified ter-
minable interest property is equal to
the fair market value of the entire
property subject to the qualifying in-
come interest, determined on the date
of the disposition (including any accu-
mulated income and not reduced by
any amount excluded from total gifts
under section 2503(b) with respect to
the transfer creating the interest), less
the value of the qualifying income in-
terest in the property on the date of
the disposition. The gift tax con-
sequences of the disposition of the
qualifying income interest are deter-
mined separately under §25.2511-2. See
paragraph (c)(4) of this section for the
effect of gift tax that the donee spouse
is entitled to recover under section
2207A.

(2) Disposition of interest in property
with respect to which a partial election
was made. If, in connection with the
transfer of property that created the
spouse’s qualifying income interest for
life, a deduction was allowed under sec-
tion 2056(b)(7) or section 2523(f) for less
than the entire interest in the property
(i.e., for a fractional or percentage
share of the entire interest in the
transferred property) the amount
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treated as a transfer by the donee
spouse under this section is equal to
the fair market value of the entire
property subject to the qualifying in-
come interest on the date of the dis-
position, less the value of the quali-
fying income interest for life, multi-
plied by the fractional or percentage
share of the interest for which the de-
duction was taken.

(3) Reduction for distributions charged
to mnonelective portion of trust. The
amount determined under paragraph
(c)(2) of this section (if applicable) is
appropriately reduced if—

(i) The donee spouse’s interest is in a
trust and distributions of principal
have been made to the donee spouse;

(ii) The trust provides that distribu-
tions of principal are made first from
the qualified terminable interest share
of the trust; and

(iii) The donee spouse establishes the
reduction in that share based on the
fair market value of the trust assets at
the time of each distribution.

(4) Effect of gift tax entitled to be recov-
ered under section 2207A on the amount of
the transfer. The amount treated as a
transfer under paragraph (c)(1) of this
section 1is further reduced by the
amount the donee spouse is entitled to
recover under section 2207A(b) (relating
to the right to recover gift tax attrib-
utable to the remainder interest). If
the donee spouse is entitled to recover
gift tax under section 2207A(b), the
amount of gift tax recoverable and the
value of the remainder interest treated
as transferred under section 2519 are
determined by using the same inter-
related computation applicable for
other transfers in which the transferee
assumes the gift tax liability. The gift
tax consequences of failing to exercise
the right of recovery are determined
separately under §25.2207A-1(b).

(5) Interest in previously severed trust.
If the donee spouse’s interest is in a
trust consisting of only qualified ter-
minable interest property, and the
trust was previously severed (in com-
pliance with §20.2056(b)-7(b)(2)(ii) of
this chapter or §25.2523(f)-1(b)(3)(ii)
from a trust that, after the severance,
held only property that was not quali-
fied terminable interest property, only
the value of the property in the severed
portion of the trust at the time of the
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disposition is treated as transferred
under this section.

(d) Identification of property trans-
ferred. If only part of the property in
which a donee spouse has a qualifying
income interest for life is qualified ter-
minable interest property, the donee
spouse is, in the case of a disposition of
all or part of the income interest with-
in the meaning of section 2519, deemed
to have transferred a pro rata portion
of the entire qualified terminable in-
terest property for purposes of this sec-
tion.

(e) Exercise of power of appointment.
The exercise by any person of a power
to appoint qualified terminable inter-
est property to the donee spouse is not
treated as a disposition under section
2519, even though the donee spouse sub-
sequently disposes of the appointed
property.

(f) Conversion of qualified terminable
interest property. The conversion of
qualified terminable interest property
into other property in which the donee
spouse has a qualifying income interest
for life is not, for purposes of this sec-
tion, treated as a disposition of the
qualifying income interest. Thus, the
sale and reinvestment of assets of a
trust holding qualified terminable in-
terest property is not a disposition of
the qualifying income interest, pro-
vided that the donee spouse continues
to have a qualifying income interest
for life in the trust after the sale and
reinvestment. Similarly, the sale of
real property in which the spouse pos-
sesses a legal life estate and thus meets
the requirements of qualified ter-
minable interest property, followed by
the transfer of the proceeds into a
trust which also meets the require-
ments of qualified terminable interest
property, or by the reinvestment of the
proceeds in income producing property
in which the donee spouse has a quali-
fying income interest for life, is not
considered a disposition of the quali-
fying income interest. On the other
hand, the sale of qualified terminable
interest property, followed by the pay-
ment to the donee spouse of a portion
of the proceeds equal to the value of
the donee spouse’s income interest, is
considered a disposition of the quali-
fying income interest.

§25.2519-1

(g) Examples. The following examples
illustrate the application of paragraphs
(a) through (f) of this section. Except
as provided otherwise in the examples,
assume that the decedent, D, was sur-
vived by spouse, S, that in each exam-
ple the section 2503(b) exclusion has al-
ready been fully utilized for each year
with respect to the donee in question,
that section 2503(e) is not applicable to
the amount deemed transferred, and
that the gift taxes on the amount
treated as transferred under paragraph
(c) are offset by S’s unified credit. The
examples are as follows:

Example 1. Transfer of the spouse’s life estate
in residence. Under D’s will, a personal resi-
dence valued for estate tax purposes at
$250,000 passes to S for life, and after S’s
death to D’s children. D’s executor made a
valid election to treat the property as quali-
fied terminable interest property. During
1995, when the fair market value of the prop-
erty is $300,000 and the value of S’s life inter-
est in the property is $100,000, S makes a gift
of S’s entire interest in the property to D’s
children. Pursuant to section 2519, S makes a
gift in the amount of $200,000 (i.e., the fair
market value of the qualified terminable in-
terest property of $300,000 less the fair mar-
ket value of S’s qualifying income interest
in the property of $100,000). In addition,
under section 2511, S makes a gift of $100,000
(i.e., the fair market value of S’s income in-
terest in the property). See §25.2511-2.

Example 2. Sale of spouse’s life estate. The
facts are the same as in Erample 1 except
that during 1995, S sells S’s interest in the
property to D’s children for $100,000. Pursu-
ant to section 2519, S makes a gift of $200,000
($300,000 less $100,000 value of the qualifying
income interest in the property). S does not
make a gift of the income interest under sec-
tion 2511, because the consideration received
for S’s income interest is equal to the value
of the income interest.

Example 3. Transfer of income interest in trust
subject to partial election. D’s will established
a trust valued for estate tax purposes at
$500,000, all of the income of which is payable
annually to S for life. After S’s death, the
principal of the trust is to be distributed to
D’s children. Assume that only 50 percent of
the trust was treated as qualified terminable
interest property. During 1995, S makes a
gift of all of S’s interest in the trust to D’s
children at which time the fair market value
of the trust is $400,000 and the fair market
value of S’s life income interest in the trust
is $100,000. Pursuant to section 2519, S makes
a gift of $150,000 (the fair market value of the
qualified terminable interest property, 50
percent of $400,000, less the $50,000 income in-
terest in the qualified terminable interest
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property). S also makes a gift pursuant to
section 2511 of $100,000 (i.e., the fair market
value of S’s life income interest).

Example 4. Transfer of a portion of income in-
terest in trust subject to a partial election. The
facts are the same as in Example 3 except
that S makes a gift of only 40 percent of S’s
interest in the trust. Pursuant to section
25619, S makes a gift of $150,000 (i.e., the fair
market value of the qualified terminable in-
terest property, 50 percent of $400,000, less
the $50,000 value of S’s qualified income in-
terest in the qualified terminable interest
property). S also makes a gift pursuant to
section 2511 of $40,000 (i.e., the fair market
value of 40 percent of S’s life income inter-
est). See also section 2702 for additional rules
that may affect the value of the total
amount of S’s gift under section 2519 to take
into account the fact that S’s 30 percent re-
tained income interest attributable to the
qualifying income interest is valued at zero
under that section, thereby increasing the
value of S’s section 2519 gift to $180,000. In
addition, under §25.2519-1(d), S’s disposition
of 40 percent of the income interest is
deemed to be a transfer of a pro rata portion
of the qualified terminable interest property.
Thus, assuming no further lifetime disposi-
tions by S, 30 percent (60 percent of 50 per-
cent) of the trust property is included in S’s
gross estate under section 2036 and an adjust-
ment is made to S’s adjusted taxable gifts
under section 2001(b)(1)(B). If S later disposes
of all or a portion of the retained income in-
terest, see §25.2702-6.

Example 5. Transfer of a portion of spouse’s
interest in a trust from which corpus was pre-
viously distributed to the spouse. D’s will es-
tablished a trust valued for estate tax pur-
poses at $500,000, all of the income of which
is payable annually to S for life. The trustee
is granted the discretion to distribute trust
principal to S. All appointments of principal
must be made from the portion of the trust
subject to the section 2056(b)(7) election.
After S’s death, the principal of the trust is
to be distributed to D’s children. The execu-
tor makes the section 2056(b)(7) election with
respect to 50 percent of the trust. In 1994,
pursuant to the terms of D’s will, the trustee
distributed $50,000 of principal to S and
charged the entire distribution to the quali-
fied terminable interest portion of the trust.

Immediately prior to the distribution, the
value of the entire trust was $550,000 and the
value of the qualified terminable interest
portion was $275,000 (50 percent of $550,000).
Provided S can establish the above facts, the
qualified terminable interest portion of the
trust immediately after the distribution is
$225,000 or 45 percent of the value of the trust
($225,000/$500,000). In 1996, when the value of
the trust is $400,000 and the value of S’s in-
come interest is $100,000, S makes a transfer
of 40 percent of S’s income interest. S’s gift
under section 2519 is $135,000; i.e., the fair
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market value of the qualified terminable in-
terest property, 45 percent of $400,000
($180,000), less the value of the income inter-
est in the qualified terminable interest prop-
erty, $45,000 (45 percent of $100,000). S also
makes a gift under section 2511 of $40,000;
i.e., the fair market value of 40 percent of S’s
income interest. S’s disposition of 40 percent
of the income interest is deemed to be a
transfer under section 2519 of the entire 45
percent portion of the remainder subject to
the section 2056(b)(7) election. Since S re-
tained 60 percent of the income interest, 27
percent (60 percent of 45 percent) of the trust
property is includible in S’s gross estate
under section 2036. See also section 2702 and
Example 4 as to the principles applicable in
valuing S’s gift under section 2702 and ad-
justed taxable gifts upon S’s subsequent
death.

Example 6. Transfer of Spousal Annuity Pay-
able From Trust. D died prior to October 24,
1992. D’s will established a trust valued for
estate tax purposes at $500,000. The trust in-
strument required the trustee to pay an an-
nuity to S of $20,000 a year for life. All the
trust income other than the amounts paid to
S as an annuity are to be accumulated in the
trust and may not be distributed during S’s
lifetime to any person other than S. After
S’s death, the principal of the trust is to be
distributed to D’s children. Because D died
prior to the effective date of section 1941 of
the Energy Policy Act of 1992, S’s annuity in-
terest qualifies as a qualifying income inter-
est for life. Under §20.2056(b)-7(e) of this
chapter, based on an applicable 10 percent in-
terest rate, 40 percent of the property, or
$200,000, is the value of the deductible inter-
est. During 1996, S makes a gift of the annu-
ity interest to D’s children at which time the
fair market value of the trust is $800,000 and
the fair market value of S’s annuity interest
in the trust is $100,000. Pursuant to section
25619, S is treated as making a gift of $220,000
(the fair market value of the qualified ter-
minable interest property, 40 percent of
$800,000 ($320,000), less the $100,000 annuity in-
terest in the qualified terminable interest
property). S is also treated pursuant to sec-
tion 2511 as making a gift of $100,000 (the fair
market value of S’s annuity interest).

[T.D. 8522, 59 FR 9656, Mar. 1, 1994, as amend-
ed by T.D. 9077, 68 FR 42595, July 18, 2003]

§25.2519-2 Effective date.

Except as specifically provided in
§25.2519-1(g), Example 6, the provisions
of §25.25619-1 are effective with respect
to gifts made after March 1, 1994. With
respect to gifts made on or before such
date, the donee spouse of a section
2056(b)(7) or section 2523(f) transfer may
rely on any reasonable interpretation
of the statutory provisions. For these
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purposes, the provisions of §25.2519-1
(as well as project LR-211-76, 1984-1
C.B., page 598, see §601.601(d)(2)(ii)(b) of
this chapter), are considered a reason-
able interpretation of the statutory
provisions.

[T.D. 8522, 59 FR 9658, Mar. 1, 1994]

§25.2521-1 Specific exemption.

(a) In determining the amount of tax-
able gifts for the calendar quarter (cal-
endar year with respect to gifts made
before January 1, 1971) there may be
deducted, if the donor was a resident or
citizen of the United States at the time
the gifts were made, a specific exemp-
tion of $30,000, less the sum of the
amounts claimed and allowed as an ex-
emption in prior calendar quarters or
calendar years. The exemption, at the
option of the donor, may be taken in
the full amount of $30,000 in a single
calendar quarter or calendar year, or
be spread over a period of time in such
amounts as the donor sees fit, but after
the limit has been reached no further
exemption is allowable. Except as oth-
erwise provided in a tax convention be-
tween the United States and another
country, a donor who was a non-
resident not a citizen of the United
States at the time the gift or gifts were
made is not entitled to this exemption.
For the definition of calendar quarter
see §25.2502-1(c)(1).

(b) No part of a donor’s lifetime spe-
cific exemption of $30,000 may be de-
ducted from the value of a gift attrib-
utable to his spouse where a husband
and wife consent, under the provisions
of section 2513, to have the gifts made
during a calendar quarter or calendar
year considered as made one-half by
each of them. The ‘‘gift-splitting”’ pro-
visions of section 2513 do not authorize
the filing of a joint gift tax return nor
permit a donor to claim any of his
spouse’s specific exemption. For exam-
ple, if a husband has no specific exemp-
tion remaining available, but his wife
does, and the husband makes a gift to
which his wife consents under the pro-
visions of section 2513, the specific ex-
emption remaining available may be
claimed only on the return of the wife
with respect to one-half of the gift. The
husband may not claim any specific ex-
emption since he has none available.

§25.2522(a)-1

(c)(1) With respect to gifts made after
December 31, 1970, the amount by
which the specific exemption claimed
and allowed in gift tax returns for prior
calendar quarters and calendar years
exceeds $30,000 is includible in deter-
mining the aggregate sum of the tax-
able gifts for preceding calendar years
and calendar quarters. See paragraph
(b) of §25.2504-1.

(2) With respect to gifts made before
January 1, 1971, the amount by which
the specific exemption claimed and al-
lowed in gift tax returns for prior cal-
endar years exceeds $30,000 is includible
in determining the aggregate sum of
the taxable gifts for preceding calendar
years. See paragraph (b) of §25.2504-1.

[T.D. 7238, 37 FR 28732, Dec. 29, 1972]

§25.2522(a)-1 Charitable and similar
gifts; citizens or residents.

(a) In determining the amount of tax-
able gifts for the ‘‘calendar period” (as
defined in §25.2502-1(c)(1)) there may be
deducted, in the case of a donor who
was a citizen or resident of the United
States at the time the gifts were made,
all gifts included in the ‘‘total amount
of gifts”” made by the donor during the
calendar period (see section 2503 and
the regulations thereunder) and made
to or for the use of:

(1) The United States, any State,
Territory, or any political subdivision
thereof, or the District of Columbia,
for exclusively public purposes.

(2) Any corporation, trust, commu-
nity chest, fund, or foundation orga-
nized and operated exclusively for reli-
gious charitable, scientific, literary, or
educational purposes, including the en-
couragement of art and the prevention
of cruelty to children or animals, if no
part of the net earnings of the organi-
zation inures to the benefit of any pri-
vate shareholder or individual, if it is
not disqualified for tax exemption
under section 501(c)(3) by reason of at-
tempting to influence legislation, and
if, in the case of gifts made after De-
cember 31, 1969, it does not participate
in, or intervene in (including the pub-
lishing or distributing of statements),
any political campaign on behalf of or
in opposition to any candidate for pub-
lic office.
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(3) A fraternal society, order, or asso-
ciation, operating under the lodge sys-
tem, provided the gifts are to be used
by the society, order or association ex-
clusively for one or more of the pur-
poses set forth in subparagraph (2) of
this paragraph.

(4) Any post or organization of war
veterans or auxiliary unit or society
thereof, if organized in the United
States or any of its possessions, and if
no part of its net earnings inures to the
benefit of any private shareholder or
individual.

The deduction is not limited to gifts
for use within the United States, or to
gifts to or for the use of domestic cor-
porations, trusts, community chests,
funds, or foundations, or fraternal soci-
eties, orders, or associations operating
under the lodge system. An organiza-
tion will not be considered to meet the
requirements of subparagraph (2) of
this paragraph, or of paragraph (b) (2)
or (3) of this section, if such organiza-
tion engages in any activity which
would cause it to be classified as an
“‘action’ organization under paragraph
(¢)(3) of §1.501(c)(3)-1 of this chapter
(Income Tax Regulations). For the de-
ductions for charitable and similar
gifts made by a nonresident who was
not a citizen of the United States at
the time the gifts were made, see
§25.2522(b)-1. See §§25.2522(c)-1 and
25.25622(c)-2 for rules relating to the dis-
allowance of deductions to trusts and
organizations which engage in certain
prohibited transactions or whose gov-
erning instruments do not contain cer-
tain specified requirements.

(b) The deduction under section 2522
is not allowed for a transfer to a cor-
poration, trust, community chest,
fund, or foundation unless the organi-
zation or trust meets the following
four tests:

(1) It must be organized and operated
exclusively for one or more of the spec-
ified purposes.

(2) It must not be disqualified for tax
exemption under section 501(c)(3) by
reason of attempting to influence legis-
lation.

(3) In the case of gifts made after De-
cember 31, 1969, it must not participate
in, or intervene in (including the pub-
lishing or distributing of statements),
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any political campaign on behalf of any
candidate for public office.

(4) Its net earnings must not inure in
whole or in part to the benefit of pri-
vate shareholders or individuals other
than as legitimate objects of the ex-
empt purposes.

For further limitations see §25.2522(c)-
1, relating to gifts to trusts and organi-
zations which have engaged in a pro-
hibited transaction described in sec-
tion 681(b)(2) or section 503(c).

(c) In order to prove the right to the
charitable, etc., deduction provided by
section 2522 the donor must submit
such data as may be requested by the
Internal Revenue Service. As to the ex-
tent the deductions provided by this
section are allowable, see section 2524.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7012, 34 FR 7691, May 15, 1969; T.D.
7238, 37 FR 28733, Dec. 29, 1972; T.D. 7318, 39
FR 25457, July 11, 1974; T.D. 7910, 48 FR 40375,
Sept. 7, 1983; T.D. 8308, 55 FR 35594, Aug. 31,
1990]

§25.2522(a)-2 Transfers not exclu-
sively for charitable, etc., purposes
in the case of gifts made before Au-
gust 1, 1969.

(a) Remainders and similar interests. If
a trust is created or property is trans-
ferred for both a charitable and a pri-
vate purpose, deduction may be taken
of the value of the charitable beneficial
interest only insofar as that interest is
presently ascertainable, and hence sev-
erable from the noncharitable interest.
The present value of a remainder or
other deferred payment to be made for
a charitable purpose is to be deter-
mined in accordance with the rules
stated in §25.2512-5. Thus, if money or
property is placed in trust to pay the
income to an individual during his life,
or for a term of years, and then to pay
the principal to a charitable organiza-
tion, the present value of the remain-
der is deductible. If the interest in-
volved is such that its value is to be de-
termined by a special computation, see
§25.2512-5(d)(4). If the Commissioner
does not furnish the factor, the claim
for deduction must be supported by a
full statement of the computation of
the present value made in accordance
with the principles set forth in the ap-
plicable paragraph of §25.2512-5.
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(b) Transfers subject to a condition or a
power. If, as of the date of the gift, a
transfer for charitable purposes is de-
pendent upon the performance of some
act or the happening of a precedent
event in order that it might become ef-
fective, no deduction is allowable un-
less the possibility that the charitable
transfer will not become effective is so
remote as to be negligible. If an estate
or interest passes to or is vested in
charity on the date of the gift and the
estate or interest would be defeated by
the performance of some act or the
happening of some event, the occur-
rence of which appeared to have been
highly improbable on the date of the
gift, the deduction is allowable. If the
donee or trustee is empowered to divert
the property or fund, in whole or in
part, to a use or purpose which would
have rendered it, to the extent that it
is subject to such power, not deductible
had it been directly so given by the
donor, the deduction will be limited to
that portion of the property or fund
which is exempt from the exercise of
the power. The deduction is not al-
lowed in the case of a transfer in trust
conveying to charity a present interest
in income if by reason of all the condi-
tions and circumstances surrounding
the transfer it appears that the charity
may not receive the beneficial enjoy-
ment of the interest. For example, as-
sume that assets placed in trust by the
donor consists of stock in a corpora-
tion, the fiscal policies of which are
controlled by the donor and his family,
that the trustees and remaindermen
are likewise members of the donor’s
family, and that the governing instru-
ment contains no adequate guarantee
of the requisite income to the chari-
table organization. Under such cir-
cumstances, no deduction will be al-
lowed. Similarly, if the trustees are
not members of the donor’s family but
have no power to sell or otherwise dis-
pose of closely held stock, or otherwise
insure the requisite enjoyment of in-
come to the charitable organization, no
deduction will be allowed.

(c) Effective date. This section applies
only to gifts made before August 1,
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1969. In the case of gifts made after
July 31, 1969, see §25.2522(c)-2.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 256 FR
14021 Dec. 31, 1960, as amended by T.D. 7318,
39 FR 25457, July 11, 1974; T.D. 8540, 59 FR
30177, June 10, 1994]

§25.2522(b)-1 Charitable and similar
gifts; nonresidents not citizens.

(a) The deduction for charitable and
similar gifts, in the case of a non-
resident who was not a citizen of the
United States at the time he made the
gifts, is governed by the same rules as
those applying to gifts by citizens or
residents, subject, however, to the fol-
lowing exceptions:

(1) If the gifts are made to or for the
use of a corporation, the corporation
must be one created or organized under
the laws of the United States or of any
State or Territory thereof.

(2) If the gifts are made to or for the
use of a trust, community chest, fund
or foundation, or a fraternal society,
order or association operating under
the lodge system, the gifts must be for
use within the United States exclu-
sively for religious, charitable, sci-
entific, literary or educational pur-
poses, including the encouragement of
art and the prevention of cruelty to
children or animals.

(b) [Reserved]

§25.2522(c)-1 Disallowance of chari-
table, etc., deductions because of
“prohibited transactions” in the
case of gifts made before January 1,
1970.

(a) Sections 503(e) and 681(b)(5) pro-
vide that no deduction which would
otherwise be allowable under section
2522 for a gift for religious, charitable,
scientific, literary or educational pur-
poses, including the encouragement of
art and the prevention of cruelty to
children or animals, is allowed if—

(1) The gift is made in trust and, for
income tax purposes for the taxable
year of the trust in which the gift is
made, the deduction otherwise allow-
able to the trust under section 642(c) is
limited by section 681(b)(1) by reason of
the trust having engaged in a prohib-
ited transaction described in section
681(b)(2); or

623



§25.2522(c)-2

(2) The gift is made to any corpora-
tion, community chest, fund or founda-
tion which, for its taxable year in
which the gift is made is not exempt
from income tax under section 501(a)
by reason of having engaged in a pro-
hibited transaction described in sec-
tion 503(c).

(b) For purposes of section 503(e) and
section 681(b)(5) the term ‘‘gift” in-
cludes any gift, contribution, or trans-
fer without adequate consideration.

(c) Regulations relating to the in-
come tax contain the rules for the de-
termination of the taxable year of the
trust for which the deduction under
section 642(c) is limited by section
681(b), and for the determination of the
taxable year of the organization for
which an exemption is denied under
section 503(a). Generally, such taxable
year is a taxable year subsequent to
the taxable year during which the trust
or organization has been notified by
the Internal Revenue Service that it
has engaged in a prohibited trans-
action. However, if the trust or organi-
zation during or prior to the taxable
year entered into the prohibited trans-
action for the purpose of diverting its
corpus or income from the charitable
or other purposes by reason of which it
is entitled to a deduction or exemption,
and the transaction involves a substan-
tial part of such income or corpus, then
the deduction of the trust under sec-
tion 642(c) for such taxable year is lim-
ited by section 681(b), or the exemption
of the organization for such taxable
year is denied under section 503(a),
whether or not the organization has
previously received notification by the
Internal Revenue Service that it has
engaged in a prohibited transaction. In
certain cases, the limitation of section
503 or 681 may be removed or the ex-
emption may be reinstated for certain
subsequent taxable years under the
rules set forth in the income tax regu-
lations under sections 503 and 681.

(d) In cases in which prior notifica-
tion by the Internal Revenue Service is
not required in order to limit the de-
duction of the trust under section
681(b), or to deny exemption of the or-
ganization under section 503, the de-
duction otherwise allowable under
§25.2522(a)-1 is not disallowed with re-
spect to gifts made during the same
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taxable year of the trust or organiza-
tion in which a prohibited transaction
occurred, or in a prior taxable year, un-
less the donor or a member of his fam-
ily was a party to the prohibited trans-
action. For purposes of the preceding
sentence, the members of the donor’s
family include only his brothers and
sisters (whether by whole or half
blood), spouse, ancestors, and lineal de-
scendants.

(e) This section applies only to gifts
made before January 1, 1970. In the
case of gifts made after December 31,
1969, see §25.2522(c)-2.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 256 FR
14021, Dec. 31, 1960, as amended by T.D. 7318,
39 FR 25458, July 11, 1974]

§25.2522(c)-2 Disallowance of chari-
table, etc., deductions in the case of
gifts made after December 31, 1969.

(a) Organiczations subject to section
507(c) tax. Section 508(d)(1) provides
that, in the case of gifts made after De-
cember 31, 1969, a deduction which
would otherwise be allowable under
section 2522 for a gift to or for the use
of an organization upon which the tax
provided by section 507(c) has been im-
posed shall not be allowed if the gift is
made by the donor after notification is
made under section 507(a) or if the
donor is a substantial contributor (as
defined in section 507(d)(2)) who makes
such gift in his taxable year (as defined
in section 441) which includes the first
day on which action is taken by such
organization that culminates in the
imposition of the tax under section
507(c) and any subsequent taxable year.
This paragraph does not apply if the
entire amount of the unpaid portion of
the tax imposed by section 507(c) is
abated under section 507(g) by the Com-
missioner or his delegate.

(b) Taxable private foundations, section
4947 trusts, etc. Section 508(d)(2) pro-
vides that, in the case of gifts made
after December 31, 1969, a deduction
which would otherwise be allowable
under section 2522 shall not be allowed
if the gift is made to or for the use of—

(1) A private foundation or a trust de-
scribed in section 4947(a)(2) in a taxable
year of such organization for which
such organization fails to meet the
governing instrument requirements of
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section 508(e) (determined without re-
gard to section 508(e)(2) (B) and (C)), or

(2) Any organization in a period for
which it is not treated as an organiza-
tion described in section 501(c)(3) by
reason of its failure to give notifica-
tion under section 508(a) of its status
to the Commissioner.

For additional rules, see §1.508-2(b)(1)
of this chapter (Income Tax Regula-
tions).

(c) Foreign organications with substan-
tial support from foreign sources. Section
4948(c)(4) provides that, in the case of
gifts made after December 31, 1969, a
deduction which would otherwise be al-
lowable under section 2522 for a gift to
or for the use of a foreign organization
which has received substantially all of
its support (other than gross invest-
ment income) from sources without the
United States shall not be allowed if
the gift is made (1) after the date on
which the Commissioner has published
notice that he has notified such organi-
zation that it has engaged in a prohib-
ited transaction, or (2) in a taxable
year of such organization for which it
is not exempt from taxation under sec-
tion 501(a) because it has engaged in a
prohibited transaction after December
31, 1969.

[T.D. 7318, 39 FR 25458, July 11, 1974]

§25.2522(c)-3 Transfers not exclusively
for charitable, etc., purposes in the
case of gifts made after July 31,
1969.

(a) Remainders and similar interests. If
a trust is created or property is trans-
ferred for both a charitable and a pri-
vate purpose, deduction may be taken
of the value of the charitable beneficial
interest only insofar as that interest is
presently ascertainable, and hence sev-
erable from the noncharitable interest.

(b) Transfers subject to a condition or a
power. (1) If, as of the date of the gift,
a transfer for charitable purposes is de-
pendent upon the performance of some
act or of the happening of a precedent
event in order that it might become ef-
fective, no deduction is allowable un-
less the possibility that the charitable
transfer will not become effective is so
remote as to be negligible. If an estate
or interest has passed to, or is vested
in, charity on the date of the gift and
the estate or interest would be defeated
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by the performance of some act or the
happening of some event, the possi-
bility of occurrence of which appeared
on such date to be so remote as to be
negligible, the deduction is allowable.
If the donee or trustee is empowered to
divert the property or fund, in whole or
in part, to a use or purpose which
would have rendered it, to the extent
that it is subject to such power, not de-
ductible had it been directly so given
by the donor, the deduction will be lim-
ited to that portion, if any, of the prop-
erty or fund which is exempt from an
exercise of the power.

(2) The application of this paragraph
may be illustrated by the following ex-
amples:

Example (1). In 1965, A transfers certain
property in trust in which charity is to re-
ceive the income for his life. The assets
placed in trust by the donor consist of stock
in a corporation the fiscal policies of which
are controlled by the donor and his family.
The trustees of the trust and the remain-
derman are members of the donor’s family
and the governing instrument contains no
adequate guarantee of the requisite income
to the charitable organization. Under such
circumstances, no deduction will be allowed.
Similarly, if the trustees are not members of
the donor’s family but have no power to sell
or otherwise dispose of the closely held
stock, or otherwise insure the requisite en-
joyment of income to the charitable organi-
zation, no deduction will be allowed.

Example (2). C transfers a tract of land to a
city government for as long as the land is
used by the city for a public park. If on the
date of gift the city does plan to use the land
for a public park and the possibility that the
city will not use the land for a public park is
so remote as to be negligible, a deduction
will be allowed.

(c) Transfers of partial interest in prop-
erty—(1) Disallowance of deduction—()
In general. If a donor transfers an inter-
est in property after July 31, 1969, for
charitable purposes and an interest in
the same property is retained by the
donor, or is transferred or has been
transferred for private purposes after
such date (for less than an adequate
and full consideration in money or
money’s worth), no deduction is al-
lowed under section 2522 for the value
of the interest which is transferred or
has been transferred for charitable pur-
poses unless the interest in property is
a deductible interest described in sub-
paragraph (2) of this paragraph. The
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principles that are used in applying
section 25623 and the regulations there-
under shall apply for purposes of deter-
mining under this paragraph (c¢)(1)(i)
whether an interest in property is re-
tained by the donor, or is transferred
or has been transferred by the donor.
If, however, as of the date of the gift, a
retention of any interest by a donor, or
a transfer for a private purpose, is de-
pendent upon the performance of some
act or the happening of a precedent
event in order that it may become ef-
fective, an interest in property will be
considered retained by the donor, or
transferred for a private purpose, un-
less the possibility of occurrence of
such act or event is so remote as to be
negligible. The application of this
paragraph (c)(1)(i) may be illustrated
by the following examples, in each of
which it is assumed that the property
interest which is transferred for pri-
vate purposes is not transferred for an
adequate and full consideration in
money or money’s worth:

Example (1). In 1973, H creates a trust which
is to pay the income of the trust to W for her
life, the reversionary interest in the trust
being retained by H. In 1975, H gives the re-
versionary interest to charity, while W is
still living. For purposes of this paragraph
(c)(1)(), interests in the same property have
been transferred by H for charitable purposes
and for private purposes.

Example (2). In 1973, H creates a trust which
is to pay the income of the trust to W for her
life and upon termination of the life estate
to transfer the remainder to S. In 1975, S
gives his remainder interest to charity,
while W is still living. For purposes of this
paragraph (c)(1)(i), interests in the same
property have not been transferred by H or S
for charitable purposes and for private pur-
poses.

Example (3). H transfers Blackacre to A by
gift, reserving the right to the rentals of
Blackacre for a term of 20 years. After 4
years H transfers the right to the remaining
rentals to charity. For purposes of this para-
graph (c)(1)(i) the term ‘‘property’ refers to
Blackacre, and the right to rentals from
Blackacre consist of an interest in
Blackacre. An interest in Blackacre has been
transferred by H for charitable purposes and
for private purposes.

Example (4). H transfers property in trust
for the benefit of A and a charity. An annu-
ity of $5,000 a year is to be paid to charity for
20 years. Upon termination of the 20-year
term the corpus is to be distributed to A if
living. However, if A should die during the
20-year term, the corpus is to be distributed
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to charity upon termination of the term. An
interest in property has been transferred by
H for charitable purposes. In addition, an in-
terest in the same property has been trans-
ferred by H for private purposes unless the
possibility that A will survive the 20-year
term is so remote as to be negligible.
Example (5). H transfers property in trust,
under the terms of which an annuity of $5,000
a year is to be paid to charity for 20 years.
Upon termination of the term, the corpus is
to pass to such of A’s children and their issue
as A may appoint. However, if A should die
during the 20-year term without exercising
the power of appointment, the corpus is to be
distributed to charity upon termination of
the term. Since the possible appointees in-
clude private persons, an interest in the cor-
pus of the trust is considered to have been
transferred by H for private purposes.

(ii) Works of art and copyright treated
as separate properties. For purposes of
paragraphs (c¢)(1)(i) and (c)(2) of this
section, rules similar to the rules in
§20.2055-2(e)(1)(i1) shall apply in the
case of transfers made after December
31, 1981.

(2) Deductible interests. A deductible
interest for purposes of subparagraph
(1) of this paragraph is a charitable in-
terest in property where—

(1) Undivided portion of donor’s entire
interest. The charitable interest is an
undivided portion, not in trust, of the
donor’s entire interest in property. An
undivided portion of a donor’s entire
interest in property must consist of a
fraction or percentage of each and
every substantial interest or right
owned by the donor in such property
and must extend over the entire term
of the donor’s interest in such property
and in other property into which such
property is converted. For example, if
the donor gave a life estate in an office
building to his wife for her life and re-
tained a reversionary interest in the
office building, the gift by the donor of
one-half of that reversionary interest
to charity while his wife is still alive
will not be considered the transfer of a
deductible interest; because an interest
in the same property has already
passed from the donor for private pur-
poses, the reversionary interest will
not be considered the donor’s entire in-
terest in the property. If, on the other
hand, the donor had been given a life
estate in Blackacre for the life of his
wife and the donor had no other inter-
est in Blackacre on or before the time
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of gift, the gift by the donor of one-half
of that life estate to charity would be
considered the transfer of a deductible
interest; because the life estate would
be considered the donor’s entire inter-
est in the property, the gift would be of
an undivided portion of such entire in-
terest. An undivided portion of a do-
nor’s entire interest in property in-
cludes an interest in property whereby
the charity is given the right, as a ten-
ant in common with the donor, to pos-
session, dominion, and control of the
property for a portion of each year ap-
propriate to its interest in such prop-
erty. However, except as provided in
paragraphs (c)(2)(ii), (iii), and (iv) of
this section, for purposes of this sub-
division a charitable contribution of an
interest in property not in trust where
the decedent transfers some specific
rights to one party and transfers other
substantial rights to another party will
not be considered a contribution of a
undivided portion of the decedent’s en-
tire interest in property. A gift of an
open space easement in gross in per-
petuity shall be considered a gift of a
undivided portion of the donor’s entire
interest in property. A gift to charity
made on or before December 17, 1980, of
an open space easement in gross in per-
petuity shall be considered the transfer
to charity of an undivided portion of
the donor’s entire interest in prop-
erty.”.

(ii) Remainder interest in a personal
residence. The charitable interest is an
irrevocable remainder interest, not in
trust, in a personal residence. Thus, for
example, if the donor gives to charity a
remainder interest in a personal resi-
dence and retains an estate in such
property for life or a term of years the
value of such remainder interest is de-
ductible under section 2522. For pur-
poses of this subdivision, the term
“personal residence’” means any prop-
erty which is used by the donor as his
personal residence even though it is
not used as his principal residence. For
example, a donor’s vacation home may
be a personal residence for purposes of
this subdivision. The term ‘‘personal
residence” also includes stock owned
by the donor on the date of gift as a
tenant-stockholder in a cooperative
housing corporation (as those terms
are defined in section 216(b) (1) and (2))
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if the dwelling which the donor is enti-
tled to occupy as such stockholder is
used by him as his personal residence.

(ii1) Remainder interest in a farm. The
charitable interest is an irrevocable re-
mainder interest, not in trust, in a
farm. Thus, for example, if the donor
gives to charity a remainder interest in
a farm and retains an estate in such
property for life or a term of years, the
value of such remainder interest is de-
ductible under section 2522. For pur-
poses of this subdivision, the term
“farm’ means any land used by the
donor or his tenant for the production
of crops, fruits, or other agricultural
products or for the sustenance of live-
stock. The term ‘‘livestock” includes
cattle, hogs, horses, mules, donkeys,
sheep, goats, captive fur-bearing ani-
mals, chickens, turkeys, pigeons, and
other poultry. A farm includes the im-
provements thereon.

(iv) Qualified conservation contribu-
tion. The charitable interest is a quali-
fied conservation contribution. For the
definition of a qualified conservation
contribution, see §1.170A-14.

(v) Charitable remainder trust and
pooled income funds. The charitable in-
terest is a remainder interest in a trust
which is a charitable remainder annu-
ity trust, as defined in section 664(d)(1)
and §1.664-2 of this chapter; a chari-
table remainder unitrust, as defined in
section 664(d) (2) and (3) and §1.664-3 of
this chapter; or a pooled income fund,
as defined in section 642(c)(5) and
§1.642(c)-5 of this chapter. The chari-
table organization to or for the use of
which the remainder interest is trans-
ferred must meet the requirements of
both section 2522 (a) or (b) and section
642(c)(5)(A), section 664(d)(1)(C), or sec-
tion 664(d)(2)(C), whichever applies. For
example, the charitable organization
to which the remainder interest in a
charitable remainder annuity trust is
transferred may not be a foreign cor-
poration.

(vi) Guaranteed annuity interest. (a)
The charitable interest is a guaranteed
annuity interest, whether or not such
interest is in trust. For purposes of this
paragraph (c)(2)(vi), the term ‘‘guaran-
teed annuity interest’” means an irrev-
ocable right pursuant to the instru-
ment of transfer to receive a guaran-
teed annuity. A guaranteed annuity is

627



§25.2522(c)-3

an arrangement under which a deter-
minable amount is paid periodically,
but not less often than annually, for a
specified term of years or for the life or
lives of certain individuals, each of
whom must be living at the date of the
gift and can be ascertained at such
date. Only one or more of the following
individuals may be used as measuring
lives: the donor, the donor’s spouse,
and an individual who, with respect to
all remainder beneficiaries (other than
charitable organizations described in
section 170, 2055, or 2522), is either a
lineal ancestor or the spouse of a lineal
ancestor of those beneficiaries. A trust
will satisfy the requirement that all
noncharitable remainder beneficiaries
are lineal descendants of the individual
who is the measuring life, or that indi-
vidual’s spouse, if there is less than a
15% probability that individuals who
are not lineal descendants will receive
any trust corpus. This probability
must be computed, based on the cur-
rent applicable Life Table contained in
§20.2031-7, at the time property is
transferred to the trust taking into ac-
count the interests of all primary and
contingent remainder beneficiaries
who are living at that time. An inter-
est payable for a specified term of
years can qualify as a guaranteed an-
nuity interest even if the governing in-
strument contains a savings clause in-
tended to ensure compliance with a
rule against perpetuities. The savings
clause must utilize a period for vesting
of 21 years after the deaths of meas-
uring lives who are selected to maxi-
mize, rather than limit, the term of the
trust. The rule in this paragraph that a
charitable interest may be payable for
the life or lives of only certain speci-
fied individuals does not apply in the
case of a charitable guaranteed annu-
ity interest payable under a charitable
remainder trust described in section
664. An amount is determinable if the
exact amount which must be paid
under the conditions specified in the
instrument of transfer can be
ascertained as of the date of gift. For
example, the amount to be paid may be
a stated sum for a term of years, or for
the life of the donor, at the expiration
of which it may be changed by a speci-
fied amount, but it may not be redeter-
mined by reference to a fluctuating

26 CFR Ch. | (4-1-12 Edition)

index such as the cost of living index.
In further illustration, the amount to
be paid may be expressed as a fraction
or percentage of the cost of living
index on the date of gift.

(b) A charitable interest is a guaran-
teed annuity interest only if it is a
guaranteed annuity interest in every
respect. For example, if the charitable
interest is the right to receive from a
trust each year a payment equal to the
lesser of a sum certain or a fixed per-
centage of the net fair market value of
the trust assets, determined annually,
such interest is not a guaranteed annu-
ity interest.

(c) Where a charitable interest in the
form of a guaranteed annuity interest
is not in trust, the interest will be con-
sidered a guaranteed annuity interest
only if it is to be paid by an insurance
company or by an organization regu-
larly engaged in issuing annuity con-
tracts.

(d) Where a charitable interest in the
form of a guaranteed annuity interest
is in trust, the governing instrument of
the trust may provide that income of
the trust which is in excess of the
amount required to pay the guaranteed
annuity interest shall be paid to or for
the use of a charity. Nevertheless, the
amount of the deduction under section
2522 shall be limited to the fair market
value of the guaranteed annuity inter-
est as determined under paragraph
(d)(2)(iv) of this section.

(e) Where a charitable interest in the
form of a guaranteed annuity interest
is in trust and the present value on the
date of gift of all income interests for
a charitable purpose exceeds 60 percent
of the aggregate fair market value of
all amounts in such trust (after the
payment of liabilities), the charitable
interest will not be considered a guar-
anteed annuity interest unless the gov-
erning instrument of the trust pro-
hibits both the acquisition and the re-
tention of assets which would give rise
to a tax under section 4944 if the trust-
ee had acquired such assets. The re-
quirement in this (e) for a prohibition
in the governing instrument against
the retention of assets which would
give rise to a tax under section 4944 if
the trustee had acquired the assets
shall not apply to a gift made on or be-
fore May 21, 1972.
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(f) Where a charitable interest in the
form of a guaranteed annuity interest
is in trust, and the gift of such interest
is made after May 21, 1972, the chari-
table interest generally is not a guar-
anteed annuity interest if any amount
may be paid by the trust for a private
purpose before the expiration of all the
charitable annuity interests. There are
two exceptions to this general rule.
First, the charitable interest is a guar-
anteed annuity interest if the amount
payable for a private purpose is in the
form of a guaranteed annuity interest
and the trust’s governing instrument
does not provide for any preference or
priority in the payment of the private
annuity as opposed to the charitable
annuity. Second, the charitable inter-
est is a guaranteed annuity interest if
under the trust’s governing instrument
the amount that may be paid for a pri-
vate purpose is payable only from a
group of assets that are devoted exclu-
sively to private purposes and to which
section 4947(a)(2) is inapplicable by rea-
son of section 4947(a)(2)(B). For pur-
poses of this paragraph (c)(2)(vi)(f), an
amount is not paid for a private pur-
pose if it is paid for an adequate and
full consideration in money or money’s
worth. See §53.4947-1(c) of this chapter
for rules relating to the inapplicability
of section 4947(a)(2) to segregated
amounts in a split-interest trust.

(9) For rules relating to certain gov-
erning instrument requirements and to
the imposition of certain excise taxes
where the guaranteed annuity interest
is in trust and for rules governing pay-
ment of private income interests by a
split-interest trust, see section
4947(a)(2) and (b)(3)(A), and the regula-
tions thereunder.

(vii) Unitrust interest. (@) The chari-
table interest is a unitrust interest,
whether or not such interest is in
trust. For purposes of this paragraph
(¢)(2)(vii), the term ‘‘unitrust interest”
means an irrevocable right pursuant to
the instrument of transfer to receive
payment, not less often than annually,
of a fixed percentage of the net fair
market value, determined annually, of
the property which funds the unitrust
interest. In computing the net fair
market value of the property which
funds the unitrust interest, all assets
and liabilities shall be taken into ac-
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count without regard to whether par-
ticular items are taken into account in
determining the income from the prop-
erty. The net fair market value of the
property which funds the unitrust in-
terest may be determined on any one
date during the year or by taking the
average of valuations made on more
than one date during the year, provided
that the same valuation date or dates
and valuation methods are used each
year. Where the charitable interest is a
unitrust interest to be paid by a trust
and the governing instrument of the
trust does not specify the valuation
date or dates, the trustee shall select
such date or dates and shall indicate
his selection on the first return on
Form 1041 which the trust is required
to file. Payments under a unitrust in-
terest may be paid for a specified term
of years or for the life or lives of cer-
tain individuals, each of whom must be
living at the date of the gift and can be
ascertained at such date. Only one or
more of the following individuals may
be used as measuring lives: the donor,
the donor’s spouse, and an individual
who, with respect to all remainder
beneficiaries (other than charitable or-
ganizations described in section 170,
2055, or 2522), is either a lineal ancestor
or the spouse of a lineal ancestor of
those beneficiaries. A trust will satisfy
the requirement that all noncharitable
remainder beneficiaries are lineal de-
scendants of the individual who is the
measuring life, or that individual’s
spouse, if there is less than a 15% prob-
ability that individuals who are not
lineal descendants will receive any
trust corpus. This probability must be
computed, based on the current appli-
cable Life Table contained in §20.2031-
7, at the time property is transferred to
the trust taking into account the in-
terests of all primary and contingent
remainder beneficiaries who are living
at that time. An interest payable for a
specified term of years can qualify as a
unitrust interest even if the governing
instrument contains a savings clause
intended to ensure compliance with a
rule against perpetuities. The savings
clause must utilize a period for vesting
of 21 years after the deaths of meas-
uring lives who are selected to maxi-
mize, rather than limit, the term of the
trust. The rule in this paragraph that a
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charitable interest may be payable for
the life or lives of only certain speci-
fied individuals does not apply in the
case of a charitable unitrust interest
payable under a charitable remainder
trust described in section 664.

(b) A charitable interest is a unitrust
interest only if it is a unitrust interest
in every respect. For example, if the
charitable interest is the right to re-
ceive from a trust each year a payment
equal to the lesser of a sum certain or
a fixed percentage of the net fair mar-
ket value of the trust assets, deter-
mined annually, such interest is not a
unitrust interest.

(c) Where a charitable interest in the
form of a unitrust interest is not in
trust, the interest will be considered a
unitrust interest only if it is to be paid
by an insurance company or by an or-
ganization regularly engaged in issuing
interests otherwise meeting the re-
quirements of a unitrust interest.

(d) Where a charitable interest in the
form of a unitrust interest is in trust,
the governing instrument of the trust
may provide that income of the trust
which is in excess of the amount re-
quired to pay the unitrust interest
shall be paid to or for the use of a char-
ity. Nevertheless, the amount of the
deduction under section 2522 shall be
limited to the fair market value of the
unitrust interest as determined under
paragraph (d)(2)(v) of this section.

(e) Where a charitable interest in the
form of a unitrust interest is in trust,
the charitable interest generally is not
a unitrust interest if any amount may
be paid by the trust for a private pur-
pose before the expiration of all the
charitable unitrust interests. There are
two exceptions to this general rule.
First, the charitable interest is a
unitrust interest if the amount payable
for a private purpose is in the form of
a unitrust interest and the trust’s gov-
erning instrument does not provide for
any preference or priority in the pay-
ment of the private unitrust interest as
opposed to the charitable unitrust in-
terest. Second, the charitable interest
is a unitrust interest if under the
trust’s governing instrument the
amount that may be paid for a private
purpose is payable only from a group of
assets that are devoted exclusively to
private purposes and to which section
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4947(a)(2) is inapplicable by reason of
section 4947(a)(2)(B). For purposes of
this paragraph (c¢)(2)(vii)(e), an amount
is not paid for a private purpose if it is
paid for an adequate and full consider-
ation in money or money’s worth. See
§53.4947-1(c) of this chapter for rules re-
lating to the inapplicability of section
4947(a)(2) to segregated amounts in a
split-interest trust.

(f) For rules relating to certain gov-
erning instrument requirements and to
the imposition of certain excise taxes
where the unitrust interest is in trust
and for rules governing payment of pri-
vate income interests by a split-inter-

est trust, see sections 4947(a)(2) and
(b)(3)(A), and the regulations there-
under.

(d) Valuation of charitable interest—(1)
In general. The amount of the deduc-
tion in the case of a contribution of a
partial interest in property to which
this section applies is the fair market
value of the partial interest on the
date of gift. The fair market value of
an annuity, life estate, term for years,
remainder, reversion or unitrust inter-
est is its present value.

(2) Certain transfers after July 31, 1969.
In the case of a transfer after July 31,
1969, of an interest described in para-
graph (c)(2) (v), (vi), or (vii) of this sec-
tion, the present value of such interest
is to be determined under the following
rules:

(i) The present value of a remainder
interest in a charitable remainder an-
nuity trust is to be determined under
§1.664-2(c) of this chapter (Income Tax
Regulations).

(ii) The present value of a remainder
interest in a charitable remainder
unitrust is to be determined under
§1.664-4 of this chapter.

(iii) The present value of a remainder
interest in a pooled income fund is to
be determined under §1.642(c)-6 of this
chapter.

(iv) The present value of a guaran-
teed annuity interest described in para-
graph (c)(2)(vi) of this section is to be
determined under §25.2512-5, except
that, if the annuity is issued by a com-
pany regularly engaged in the sale of
annuities, the present value is to be de-
termined under §25.2512-6. If by reason
of all the conditions and circumstances
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surrounding a transfer of an income in-
terest in property in trust it appears
that the charity may not receive the
beneficial enjoyment of the interest, a
deduction will be allowed under section
2522 only for the minimum amount it is
evident the charity will receive.

Example (1). In 1975, B transfers $20,000 in
trust with the requirement that a designated
charity be paid a guaranteed annuity inter-
est (as defined in paragraph (c)(2)(vi) of this
section) of $4,100 a year, payable annually at
the end of each year for a period of 6 years
and that the remainder be paid to his chil-
dren. The fair market value of an annuity of
$4,100 a year for a period of 6 years is
$20,160.93 (34,100 x 4.9173), as determined
under §25.2512-5A(c). The deduction with re-
spect to the guaranteed annuity interest will
be limited to $20,000, which is the minimum
amount it is evident the charity will receive.

Example (2). In 1975, C transfers $40,000 in
trust with the requirement that D, an indi-
vidual, and X Charity be paid simultaneously
guaranteed annuity interests (as defined in
paragraph (c)(2)(vi) of this section) of $5,000 a
year each, payable annually at the end of
each year, for a period of 5 years and that
the remainder be paid to C’s children. The
fair market value of two annuities of $5,000
each a year for a period of 5 years is $42,124
([$5,000 x 4.2124] x 2), as determined under
§25.2512-5A(c). The trust instrument provides
that in the event the trust fund is insuffi-
cient to pay both annuities in a given year,
the trust fund will be evenly divided between
the charitable and private annuitants. The
deduction with respect to the charitable an-
nuity will be limited to $20,000, which is the
minimum amount it is evident the charity
will receive.

Example (3). In 1975, D transfers $65,000 in
trust with the requirement that a guaran-
teed annuity interest (as defined in para-
graph (c)(2)(vi) of this section) of $5,000 a
year, payable annually at the end of each
year, be paid to Y Charity for a period of 10
years and that a guaranteed annuity interest
(as defined in paragraph (c)(2)(vi) of this sec-
tion) of $5,000 a year, payable annually at the
end of each year, be paid to W, his wife, aged
62, for 10 years or until her prior death. The
annuities are to be paid simultaneously, and
the remainder is to be paid to D’s children.
The fair market value of the private annuity
is $33,877 ($5,000 x 6.7754), as determined pur-
suant to §25.2512-5A(c) and by the use of fac-
tors involving one life and a term of years as
published in Publication 723A (12-70). The
fair market value of the charitable annuity
is $36,800.50 ($5,000 x 7.3601), as determined
under §25.2512-5A(c). It is not evident from
the governing instrument of the trust or
from local law that the trustee would be re-
quired to apportion the trust fund between
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the wife and charity in the event the fund
were insufficient to pay both annuities in a
given year. Accordingly, the deduction with
respect to the charitable annuity will be lim-
ited to $31,123 ($65,000 less $33,877 [the value
of the private annuity]), which is the min-
imum amount it is evident the charity will
receive.

(v) The present value of a unitrust in-
terest described in paragraph (c)(2)(vii)
of this section is to be determined by
subtracting the present value of all in-
terests in the transferred property
other than the unitrust interest from
the fair market value of the trans-
ferred property.

(3) Other transfers. The present value
of an interest not described in para-
graph (d)(2) of this section is to be de-
termined under §25.2512-5.

(4) Special computations. If the inter-
est transferred is such that its present
value is to be determined by a special
computation, a request for a special
factor, accompanied by a statement of
the date of birth and sex of each indi-
vidual the duration of whose life may
affect the value of the interest, and by
copies of the relevant instruments,
may be submitted by the donor to the
Commissioner who may, if conditions
permit, supply the factor requested. If
the Commissioner furnishes the factor,
a copy of the letter supplying the fac-
tor must be attached to the tax return
in which the deduction is claimed. If
the Commissioner does not furnish the
factor, the claim for deduction must be
supported by a full statement of the
computation of the present value made
in accordance with the principles set
forth in this paragraph.

(e)

(e) Effective/applicability date. This
section applies only to gifts made after
July 31, 1969. In addition, the rule in
paragraphs (¢)(2)(vi)(a) and (¢)(2)(vii)(a)
of this section that guaranteed annuity
interests or unitrust interests, respec-
tively, may be payable for a specified
term of years or for the life or lives of
only certain individuals applies to
transfers made on or after April 4, 2000.
If a transfer is made on or after April
4, 2000, that uses an individual other
than one permitted in paragraphs
(©)(2)(vi)(a) and (c)(2)(vii)(a) of this sec-
tion, the interest may be reformed into
a lead interest payable for a specified
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term of years. The term of years is de-
termined by taking the factor for val-
uing the annuity or unitrust interest
for the named individual measuring
life and identifying the term of years
(rounded up to the next whole year)
that corresponds to the equivalent
term of years factor for an annuity or
unitrust interest. For example, in the
case of an annuity interest payable for
the life of an individual age 40 at the
time of the transfer on or after May 1,
2009 (the effective date of Table S), as-
suming an interest rate of 7.4 percent
under section 7520, the annuity factor
from column 1 of Table S(7.4), con-
tained in IRS Publication 1457, Actu-
arial Valuations Version 3A, for the
life of an individual age 40 is 12.1519
(1-.10076/.074). Based on Table B(7.4),
contained in Publication 1457, ‘‘Actu-
arial Valuations Version 3A”, the fac-
tor 12.1519 corresponds to a term of
yvears between 32 and 33 years. Accord-
ingly, the annuity interest must be re-
formed into an interest payable for a
term of 33 years. A judicial reformation
must be commenced prior to October
156th of the year following the year in
which the transfer is made and must be
completed within a reasonable time
after it is commenced. A non-judicial
reformation is permitted if effective
under state law, provided it is com-
pleted by the date on which a judicial
reformation must be commenced. In
the alternative, if a court, in a pro-
ceeding that is commenced on or before
July 5, 2001, declares any transfer,
made on or after April 4, 2000, and on or
before March 6, 2001, null and void ab
initio, the Internal Revenue Service
will treat such transfers in a manner
similar to that described in section
2055(e)(3)(J).

[T.D. 7318, 39 FR 25458, July 11, 1974; 39 FR
26154, July 17, 1974, as amended by T.D. 7340,
40 FR 1240, Jan. 7, 1975; T.D. 7955, 49 FR 19998,
May 11, 1984; T.D. 7957, 49 FR 20812, May 17,
1984; T.D. 8069, 51 FR 1507, Jan. 14, 1986; 51 FR
5323, Feb. 13, 1986; 51 FR 6319, Feb. 21, 1986;
T.D. 8540, 59 FR 30103, 30177, June 10, 1994;
T.D. 8630, 60 FR 63919, Dec. 13, 1995; T.D. 8923,
66 FR 1043, Jan. 5, 2001; T.D. 9068, 68 FR 40132,
July 7, 2003; T.D. 9448, 74 FR 21515, May 7,
2009; T.D. 9540, 76 FR 49641, Aug. 10, 2011]
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§25.2522(c)-4 Disallowance of double
deduction in the case of qualified
terminable interest property.

No deduction is allowed under sec-
tion 2522 for the transfer of an interest
in property if a deduction is taken
from the total amount of gifts with re-
spect to that property by reason of sec-
tion 25623(f). See §25.2523(h)-1.

[T.D. 8522, 59 FR 9658, Mar. 1, 1994]

§25.2522(d)-1 Additional
erences.

(a) See section 14 of the Wild and
Scenic Rivers Act (Pub. L. 90-542, 82
Stat. 918) for provisions relating to the
claim and allowance of the value of
certain easements as a gift under sec-
tion 2522.

(b) For treatment of gifts accepted by
the Secretary of State or the Secretary
of Commerce, for the purpose of orga-
nizing and holding an international
conference to negotiate a Patent Cor-
poration Treaty, as gifts to or for the
use of the United States, see section 3
of Joint Resolution of December 24,
1969 (Pub. L. 91-160, 83 Stat. 443).

(c) For treatment of gifts accepted by
the Secretary of the Department of
Housing and Urban Development, for
the purpose of aiding or facilitating the
work of the Department, as gifts to or
for the use of the United States, see
section 7(k) of the Department of Hous-
ing and Urban Development Act (42
U.S.C. 3535), as added by section 905 of
Pub. L. 91-609 (84 Stat. 1809).

(d) For treatment of certain property
accepted by the Chairman of the Ad-
ministrative Conference of the United
States, for the purpose of aiding and fa-
cilitating the work of the Conference,
as gifts to the United States, see 5
U.S.C. 575(c)(12), as added by section
1(b) of the Act of October 21, 1972 (Pub.
L. 92-526, 86 Stat. 1048).

(e) For treatment of the Board for
International Broadcasting as a cor-
poration described in section 2522(a)(2),
see section 7 of the Board for Inter-
national Broadcasting Act of 1973 (Pub.
L. 93-129, 87 Stat. 459).

[T.D. 7318, 39 FR 25461, July 11, 1974]

cross ref-
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§25.2523(a)-1 Gift to spouse; in gen-
eral.

(a) In general. In determining the
amount of taxable gifts for the cal-
endar quarter (with respect to gifts
made after December 31, 1970, and be-
fore January 1, 1982), or calendar year
(with respect to gifts made before Jan-
uary 1, 1971, or after December 31, 1981),
a donor may deduct the value of any
property interest transferred by gift to
a donee who at the time of the gift is
the donor’s spouse, except as limited
by paragraphs (b) and (c) of this sec-
tion. See §25.25602-1(c)(1) for the defini-
tion of calendar quarter. This deduc-
tion is referred to as the marital deduc-
tion. In the case of gifts made prior to
July 14, 1988, no marital deduction is
allowed with respect to a gift if, at the
time of the gift, the donor is a non-
resident not a citizen of the United
States. Further, in the case of gifts
made on or after July 14, 1988, no mar-
ital deduction is allowed (regardless of
the donor’s citizenship or residence) for
transfers to a spouse who is not a cit-
izen of the United States at the time of
the transfer. However, for certain spe-
cial rules applicable in the case of es-
tate and gift tax treaties, see section
7815(d)(14) of Public Law 101-239. The
donor must submit any evidence nec-
essary to establish the donor’s right to
the marital deduction.

(b) ‘““Deductible interests’’ and ‘‘non-
deductible interests’’—(1) In general. The
property interests transferred by a
donor to his spouse consist of either
transfers with respect to which the
marital deduction is authorized (as de-
scribed in subparagraph (2) of this
paragraph) or transfers with respect to
which the marital deduction is not au-
thorized (as described in subparagraph
(3) of this paragraph). These transfers
are referred to in this section and in
§§25.2523(b)-1 through 25.2523(f)-1 as
““‘deductible interests’” and ‘‘non-
deductible interests’’, respectively.

(2) ““Deductible interest’’. A property
interest transferred by a donor to his
spouse is a ‘‘deductible interest’ if it
does not fall within either class of
“nondeductible interests’ described in
subparagraph (3) of this paragraph.

(3) ‘“‘Nondeductible interests’”. (i) A
property interest transferred by a
donor to his spouse which is a ‘‘ter-
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minable interest’’, as defined in
§25.2523(b)-1, is a ‘‘nondeductible inter-
est” to the extent specified in that sec-
tion.

(ii) Any property interest transferred
by a donor to the donor’s spouse is a
nondeductible interest to the extent it is
not required to be included in a gift tax
return for a calendar quarter (for gifts
made after December 31, 1970, and be-
fore January 1, 1982) or calendar year
(for gifts made before January 1, 1971,
or after December 31, 1981).

(c) Computation—(1) In general. The
amount of the marital deduction de-
pends upon when the interspousal gifts
are made, whether the gifts are ter-
minable interests, whether the limita-
tions of §25.25623(f)-1A (relating to gifts
of community property before January
1, 1982) are applicable, and whether
§25.2523(f)-1 (relating to the election
with respect to life estates) is applica-
ble, and (with respect to gifts made on
or after July 14, 1988) whether the
donee spouse is a citizen of the United
States (see section 2523(i)).

(2) Gifts prior to January 1, 1977. Gen-
erally, with respect to gifts made dur-
ing a calendar quarter prior to January
1, 1977, the marital deduction allowable
under section 2523 is 50 percent of the
aggregate value of the deductible inter-
ests. See section 2524 for an additional
limitation on the amount of the allow-
able deduction.

(3) Gifts after December 31, 1976, and
before January 1, 1982. Generally, with
respect to gifts made during a calendar
quarter beginning after December 31,
1976, and ending prior to January 1,
1982, the marital deduction allowable
under section 2523 is computed as a per-
centage of the deductible interests in
those gifts. If the aggregate amount of
deductions for such gifts is $100,000 or
less, a deduction is allowed for 100 per-
cent of the deductible interests. No de-
duction is allowed for otherwise de-
ductible interests in an aggregate
amount that exceeds $100,000 and is
equal to or less than $200,000. For de-
ductible interests in excess of $200,000,
the deduction is limited to 50 percent
of such deductible interests. If a donor
remarries, the computations in this
paragraph (c)(3) are made on the basis
of aggregate gifts to all persons who at
the time of the gifts are the donor’s
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spouse. See section 2524 for an addi-
tional limitation on the amount of the
allowable deduction.

(4) Gifts after December 31, 1981. Gen-
erally, with respect to gifts made dur-
ing a calendar year beginning after De-
cember 31, 1981 (other than gifts made
on or after July 14, 1988, to a spouse
who is not a United States citizen on
the date of the transfer), the marital
deduction allowable under section 2523
is 100 percent of the aggregate value of
the deductible interests. See section
2524 for an additional limitation on the
amount of the allowable deduction, and
section 2523(i) regarding disallowance
of the marital deduction for gifts to a
spouse who is not a United States cit-
izen.

(d) Examples. The following examples
(in which it is assumed that the donors
have previously utilized any specific
exemptions provided by section 2521 for
gifts prior to January 1, 1977) illustrate
the application of paragraph (c) of this
section and the interrelationship of
sections 25623 and 2503.

Example 1. A donor made a transfer by gift
of $6,000 cash to his spouse on December 25,
1971. The donor made no other transfers dur-
ing 1971. The amount of the marital deduc-
tion for the fourth calendar quarter of 1971 is
$3,000 (one-half of $6,000); the amount of the
annual exclusion under section 2503(b) is
$3,000; and the amount of taxable gifts is zero
($6,000 — $3,000 (annual exclusion)— $3,000
(marital deduction)).

Example 2. A donor made transfers by gift
to his spouse of $3,000 cash on January 1,
1971, and $3,000 cash on May 1, 1971. The
donor made no other transfers during 1971.
For the first calendar quarter of 1971 the
marital deduction is zero because the
amount excluded under section 2503(b) is
$3,000, and the amount of taxable gifts is also
zero. For the second calendar quarter of 1971
the marital deduction is $1,500 (one-half of
$3,000), and the amount of taxable gifts is
$1,500 ($3,000—$1,500 (marital deduction)).
Under section 2503(b) no amount of the sec-
ond $3,000 gift may be excluded because the
entire $3,000 annual exclusion was applied
against the gift made in the first calendar
quarter of 1971.

Example 3. A donor made a transfer by gift
to his spouse of $10,000 cash on April 1, 1972.
The donor made no other transfers during
1972. For the second calendar quarter of 1972
the amount of the marital deduction is $5,000
(one-half of $10,000); the amount excluded
under section 2503(b) is $3,000; the amount of
taxable gifts is $2,000 ($10,000—$3,000 (annual
exclusion)—$5,000 (marital deduction)).
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Example 4. A donor made transfers by gift
to his spouse of $2,000 cash on January 1,
1971, $2,000 cash on April 5, 1971, and $10,000
cash on December 1, 1971. The donor made no
other transfers during 1971. For the first cal-
endar quarter of 1971 the marital deduction
is zero because the amount excluded under
section 2503(b) is $2,000, and the amount of
taxable gifts is also zero. For the second cal-
endar quarter of 1971 the marital deduction
is $1,000 (one-half of $2,000) (see section 2524);
the amount excluded under section 2503(b) is
$1,000 because $2,000 of the $3,000 annual ex-
clusion was applied against the gift made in
the first calendar quarter of 1971; and the
amount of taxable gifts is zero ($2,000-$1,000
(annual exclusion) -$1,000 (marital deduc-
tion)). For the fourth calendar quarter of
1971, the marital deduction is $5,000 (one-half
of $10,000); the amount excluded under sec-
tion 2503(b) is zero because the entire $3,000
annual exclusion was applied against the
gifts made in the first and second calendar
quarters of 1971; and the amount of taxable
gifts is $5,000 ($10,000—$5,000 (marital deduc-
tion)).

Example 5. A donor made transfers by gift
to his spouse of $2,000 cash on January 10,
1972, $2,000 cash on May 1, 1972, and a remain-
der interest valued at $16,000 on June 1, 1972.
The donor made no other transfers during
1972. For the first calendar quarter of 1972,
the marital deduction is zero because $2,000
is excluded under section 2503(b), and the
amount of taxable gifts is also zero. For the
second calendar quarter of 1972 the marital
deduction is $9,000 (one-half of $16,000 plus
one-half of $2,000); the amount excluded
under section 2503(b) is $1,000 because $2,000
of the $3,000 annual exclusion was applied
against the gift made in the first calendar
quarter of 1971; and the amount of taxable
gifts is $8,000 ($18,000 —$1,000 (annual exclu-
sion) —$9,000 (marital deduction)).

Example 6. A donor made transfers by gift
to his spouse of $2,000 cash on January 1,
1972, a remainder interest valued at $16,000
on January 5, 1972, and $2,000 cash on April
30, 1972. The donor made no other transfers
during 1972. For the first calendar quarter of
1972, the marital deduction is $9,000 (one-half
of $16,000 plus one-half of $2,000); the amount
excluded under section 2503(b) is $2,000; and
the amount of taxable gifts is $7,000 ($18,000
—$2,000 (annual exclusion) —$9,000 marital
deduction)). For the second calendar quarter
of 1972 the marital deduction is $1,000 (one-
half of $2,000); the amount excluded under
section 2503(b) is $1,000 because $2,000 of the
$3,000 annual exclusion was applied against
the gift of the present interest in the first
calendar quarter of 1971; and the amount of
taxable gifts is zero ($2,000 —$1,000 (annual
exclusion) —$1,000 (marital deduction)).

Example 7. A donor made a transfer by gift
to his spouse of $12,000 cash on July 1, 1955.
The donor made no other transfers during
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1955. For the calendar year 1955 the amount
of the marital deduction is $6,000 (one-half of
$12,000); the amount excluded under section
2503(b) is $3,000; and the amount of taxable
gifts is $3,000 ($12,000 —$3,000 (annual exclu-
sion) —$6,000 (marital deduction)).

Example 8. A donor made a transfer by gift
to the donor’s spouse, a United States cit-
izen, of $200,000 cash on January 1, 1995. The
donor made no other transfers during 1995.
For calendar year 1995, the amount excluded
under section 2503(b) is $10,000; the marital
deduction is $190,000; and the amount of tax-
able gifts is zero ($200,000—$10,000 (annual ex-
clusion)—$190,000 (marital deduction)).

(e) Valuation. If the income from
property is made payable to the donor
or another individual for life or for a
term of years, with remainder to the
donor’s spouse or to the estate of the
donor’s spouse, the marital deduction
is computed (pursuant to §25.2523(a)-
1(c)) with respect to the present value
of the remainder, determined under
section 7520. The present value of the
remainder (that is, its value as of the
date of gift) is to be determined in ac-
cordance with the rules stated in
§25.2512-5 or, for certain prior periods,
§25.2512-56A. See the example in para-
graph (d) of §25.2512-5. If the remainder
is such that its value is to be deter-
mined by a special computation, a re-
quest for a specific factor, accompanied
by a statement of the dates of birth of
each person, the duration of whose life
may affect the value of the remainder,
and by copies of the relevant instru-
ments may be submitted by the donor
to the Commissioner who, if conditions
permit, may supply the factor re-
quested. If the Commissioner does not
furnish the factor, the claim for deduc-
tion must be supported by a full state-
ment of the computation of the present
value, made in accordance with the
principles set forth in §25.2512-5(d) or,
for certain prior periods, §25.2512-5A.

[T.D. 7238, 37 FR 28733, Dec. 29, 1972, as
amended by T.D. 7955, 49 FR 19998, May 11,
1984, T.D. 8522, 59 FR 9658, Mar. 1, 1994; T.D.
8540, 59 FR 30103, June 10, 1994; 60 FR 16382,
Mar. 30, 1995]

§25.2523(b)-1 Life estate or other ter-
minable interest.

(a) In general. (1) The provisions of
section 2523(b) generally disallow a
marital deduction with respect to cer-
tain property interests (referred to
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generally as terminable interests and de-
fined in paragraph (a)(3) of this sec-
tion) transferred to the donee spouse
under the circumstances described in
paragraph (a)(2) of this section, unless
the transfer comes within the purview
of one of the exceptions set forth in
§25.2523(d)-1 (relating to certain joint
interests); §25.2523(e)-1 (relating to cer-
tain life estates with powers of ap-
pointment); §25.2523(f)-1 (relating to
certain qualified terminable interest
property); or §25.2523(g)-1 (relating to
certain qualified charitable remainder
trusts).

(2) If a donor transfers a terminable
interest in property to the donee
spouse, the marital deduction is dis-
allowed with respect to the transfer if
the donor spouse also—

(i) Transferred an interest in the
same property to another donee (see
paragraph (b) of this section), or

(ii) Retained an interest in the same
property in himself (see paragraph (c)
of this section), or

(iii) Retained a power to appoint an
interest in the same property (see para-
graph (d) of this section).
Notwithstanding the preceding sen-
tence, the marital deduction is dis-
allowed under these circumstances
only if the other donee, the donor, or
the possible appointee, may, by reason
of the transfer or retention, possess or
enjoy any part of the property after
the termination or failure of the inter-
est therein transferred to the donee
spouse.

(3) For purposes of this section, a dis-
tinction is to be drawn between ‘‘prop-
erty,” as such term is used in section
2523, and an ‘‘interest in property.”” The
“property’ referred to is the under-
lying property in which various inter-
ests exist; each such interest is not, for
this purpose, to be considered as
“property.” A ‘‘terminable interest” in
property is an interest which will ter-
minate or fail on the lapse of time or
on the occurrence or failure to occur of
some contingency. Life estates, terms
for years, annuities, patents, and copy-
rights are therefore terminable inter-
ests. However, a bond, note, or similar
contractual obligation, the discharge
of which would not have the effect of
an annuity or term for years, is not a
terminable interest.
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(b) Interest in property which another
donee may possess or enjoy. (1) Section
2523(b) provides that no marital deduc-
tion shall be allowed with respect to
the transfer to the donee spouse of a
“terminable interest’” in property, in
case—

(i) The donor transferred (for less
than an adequate and full consider-
ation in money or money’s worth) an
interest in the same property to any
person other than the donee spouse (or
the estate of such spouse), and

(ii) By reason of such transfer, such
person (or his heirs or assigns) may
possess or enjoy any part of such prop-
erty after the termination or failure of
the interest therein transferred to the
donee spouse.

(2) In determining whether the donor
transferred an interest in property to
any person other than the donee
spouse, it is immaterial whether the
transfer to the person other than the
donee spouse was made at the same
time as the transfer to such spouse, or
at any earlier time.

(3) Except as provided in §25.2523(e)-1
or 25.2523(f)-1, if at the time of the
transfer it is impossible to ascertain
the particular person or persons who
may receive a property interest trans-
ferred by the donor, such interest is
considered as transferred to a person
other than the donee spouse for the
purpose of section 2523(b). This rule is
particularly applicable in the case of
the transfer of a property interest by
the donor subject to a reserved power.
See §25.2511-2. Under this rule, any
property interest over which the donor
reserved a power to revest the bene-
ficial title in himself, or over which
the donor reserved the power to name
new beneficiaries or to change the in-
terests of the beneficiaries as between
themselves, is for the purpose of sec-
tion 2523(b), considered as transferred
to a ‘‘person other than the donee
spouse.”” The following examples, in
which it is assumed that the donor did
not make an election under sections
2523(£)(2)(C) and (f)(4), illustrate the ap-
plication of the provisions of this para-
graph (b)(3):

Example 1. If a donor transferred property
in trust naming his wife as the irrevocable
income beneficiary for 10 years, and pro-
viding that, upon the expiration of that
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term, the corpus should be distributed
among his wife and children in such propor-
tions as the trustee should determine, the
right to the corpus, for the purpose of the
marital deduction, is considered as trans-
ferred to a ‘‘person other than the donee
spouse.”

Example 2. If, in the above example, the
donor had provided that, upon the expiration
of the 10-year term, the corpus was to be
paid to his wife, but also reserved the power
to revest such corpus in himself, the right to
corpus, for the purpose of the marital deduc-
tion, is considered as transferred to a ‘‘per-
son other than the donee spouse.”

(4) The term ‘‘person other than the
donee spouse’ includes the possible
unascertained takers of a property in-
terest, as, for example, the members of
a class to be ascertained in the future.
As another example, assume that the
donor created a power of appointment
over a property interest, which does
not come within the purview of
§25.2523(e)-1. In such a case, the term
“person other than the donee spouse”
refers to the possible appointees and
takers in default (other than the
spouse) of such property interest.

(5) An exercise or release at any time
by the donor (either alone or in con-
junction with any person) of a power to
appoint an interest in property, even
though not otherwise a transfer by him
is considered as a transfer by him in
determining, for the purpose of section
2523(b), whether he transferred an in-
terest in such property to a person
other than the donee spouse.

(6) The following examples illustrate
the application of this paragraph. In
each example, it is assumed that the
donor made no election under sections
2523()(2)(C) and (f)(4) and that the prop-
erty interest that the donor trans-
ferred to a person other than the donee
spouse is not transferred for adequate
and full consideration in money or
money’s worth:

Example 1. H (the donor) transferred real
property to W (his wife) for life, with remain-
der to A and his heirs. No marital deduction
may be taken with respect to the interest
transferred to W, since it will terminate
upon her death and A (or his heirs or assigns)
will thereafter possess or enjoy the property.

Example 2. H transferred property for the
benefit of W and A. The income was payable
to W for life and upon her death the principal
was to be distributed to A or his issue. How-
ever, if A should die without issue, leaving W
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surviving, the principal was then to be dis-
tributed to W. No marital deduction may be
taken with respect to the interest trans-
ferred to W, since it will terminate in the
event of his issue will thereafter possess or
enjoy the property.

Example 3. H purchased for $100,000 a life
annuity for W. If the annuity payments
made during the life of W should be less than
$100,000, further payments were to be made
to A. No marital deduction may be taken
with respect to the interest transferred to W;
since A may possess or enjoy a part of the
property following the termination of W’s in-
terest. If, however, the contract provided for
no continuation of payments, and provided
for no refund upon the death of W, or pro-
vided that any refund was to go to the estate
of W, then a marital deduction may be taken
with respect to the gift.

Example 4. H transferred property to A for
life with remainder to W provided W survives
A, but if W predeceases A, the property is to
pass to B and his heirs. No marital deduction
may be taken with respect to the interest
transferred to W.

Example 5. H transferred real property to A,
reserving the right to the rentals of the
property for a term of 20 years. H later trans-
ferred the right to the remaining rentals to
W. No marital deduction may be taken with
respect to the interest since it will termi-
nate upon the expiration of the balance of
the 20-year term and A will thereafter pos-
sess or enjoy the property.

Example 6. H transferred a patent to W and
A as tenants in common. In this case, the in-
terest of W will terminate upon the expira-
tion of the term of the patent, but possession
and enjoyment of the property by A must
necessarily cease at the same time. There-
fore, since A’s possession or enjoyment can-
not outlast the termination of W’s interest,
the provisions of section 2523(b) do not dis-
allow the marital deduction with respect to
the interest.

(c) Interest in property which the donor
may possess or enjoy. (1) Section 2523(b)
provides that no marital deduction is
allowed with respect to the transfer to
the donee spouse of a ‘‘terminable in-
terest’’ in property, if—

(i) The donor retained in himself an
interest in the same property, and

(ii) By reason of such retention, the
donor (or his heirs or assigns) may pos-
sess or enjoy any part of the property
after the termination or failure of the
interest transferred to the donee
spouse. However, as to a transfer to the
donee spouse as sole joint tenant with
the donor or as tenant by the entirety,
see §25.2523(d)-1.
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(2) In general, the principles illus-
trated by the examples under para-
graph (b) of this section are applicable
in determining whether the marital de-
duction may be taken with respect to a
property interest transferred to the
donee spouse subject to the retention
by the donor of an interest in the same
property. The application of this para-
graph may be further illustrated by the
following example, in which it is as-
sumed that the donor made no election
under sections 2523(f)(2)(C) and (f)(4).

Example. The donor purchased three annu-
ity contracts for the benefit of his wife and
himself. The first contract provided for pay-
ments to the wife for life, with refund to the
donor in case the aggregate payments made
to the wife were less than the cost of the
contract. The second contract provided for
payments to the donor for life, and then to
the wife for life if she survived the donor.
The third contract provided for payments to
the donor and his wife for their joint lives
and then to the survivor of them for life. No
marital deduction may be taken with respect
to the gifts resulting from the purchases of
the contracts since, in the case of each con-
tract, the donor may possess or enjoy a part
of the property after the termination or fail-
ure of the interest transferred to the wife.

(d) Interest in property over which the
donor retained a power to appoint. (1)
Section 2523(b) provides that no mar-
ital deduction is allowed with respect
to the transfer to the donee spouse of a
terminable interest’ in property if—

(i) The donor had, immediately after
the transfer, a power to appoint an in-
terest in the same property, and

(ii) The donor’s power was exer-
cisable (either alone or in conjunction
with any person) in such manner that
the appointee may possess or enjoy any
part of the property after the termi-
nation or failure of the interest trans-
ferred to the donee spouse.

(2) For the purposes of section
2523(b), the donor is to be considered as
having, immediately after the transfer
to the donee spouse, such a power to
appoint even though the power cannot
be exercised until after the lapse of
time, upon the occurrence of an event
or contingency, or upon the failure of
an event or contingency to occur. It is
immaterial whether the power retained
by the donor was a taxable power of ap-
pointment under section 2514.
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(3) The principles illustrated by the
examples under paragraph (b) of this
section are generally applicable in de-
termining whether the marital deduc-
tion may be taken with respect to a
property interest transferred to the
donee spouse subject to retention by
the donor of a power to appoint an in-
terest in the same property. The appli-
cation of this paragraph may be fur-
ther illustrated by the following exam-
ple:

Example. The donor, having a power of ap-
pointment over certain property, appointed a
life estate to his spouse. No marital deduc-
tion may be taken with respect to such
transfer, since, if the retained power to ap-
point the remainder interest is exercised, the
appointee thereunder may possess or enjoy
the property after the termination or failure
of the interest taken by the donee spouse.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 256 FR

14021, Dec. 31, 1960, as amended by T.D. 8522,
59 FR 9659, Mar. 1, 1994]

§25.2523(c)-1 Interest in unidentified
assets.

(a) Section 2523(c) provides that if an
interest passing to a donee spouse may
be satisfied out of a group of assets (or
their proceeds) which include a par-
ticular asset that would be a non-
deductible interest if it passed from
the donor to his spouse, the value of
the interest passing to the spouse is re-
duced, for the purpose of the marital
deduction, by the value of the par-
ticular asset.

(b) In order for this section to apply,
two circumstances must coexist, as fol-
lows:

(1) The property interest transferred
to the donee spouse must be payable
out of a group of assets. An example of
a property interest payable out of a
group of assets is a right to a share of
the corpus of a trust upon its termi-
nation.

(2) The group of assets out of which
the property interest is payable must
include one or more particular assets
which, if transferred by the donor to
the donee spouse, would not qualify for
the marital deduction. Therefore, sec-
tion 2523 (c) is not applicable merely
because a group of assets includes a
terminable interest, but would only be
applicable if the terminable interest
were nondeductible under the provi-
sions of §25.2523(b)-1.
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(c) If both of the circumstances set
forth in paragraph (b) of this section
exist, only a portion of the property in-
terest passing to the spouse is a de-
ductible interest. The portion quali-
fying as a deductible interest is an
amount equal to the excess, if any, of
the value of the property interest pass-
ing to the spouse over the aggregate
value of the asset (or assets) that if
transferred to the spouse would not
qualify for the marital deduction. See
paragraph (c) of §25.2523(a)-1 to deter-
mine the percentage of the deductible
interest allowable as a marital deduc-
tion. The application of this section
may be illustrated by the following
example:

Example. H was absolute owner of a rental
property and on July 1, 1950, transferred it to
A by gift, reserving the income for a period
of 20 years. On July 1, 1955, he created a trust
to last for a period of 10 years. H was to re-
ceive the income from the trust and at the
termination of the trust the trustee is to
turn over to H’s wife, W, property having a
value of $100,000. The trustee has absolute
discretion in deciding which properties in
the corpus he shall turn over to W in satis-
faction of the gift to her. The trustee re-
ceived two items of property from H. Item (1)
consisted of shares of corporate stock. Item
(2) consisted of the right to receive the in-
come from the rental property during the
unexpired portion of the 20-year term. As-
sume that at the termination of the trust on
July 1, 1965, the value of the right to the
rental income for the then unexpired term of
5 years (item (2)) will be $30,000. Since item
(2) is a nondeductible interest and the trust-
ee can turn it over to W in partial satisfac-
tion of her gift, only $70,000 of the $100,000 re-
ceivable by her on July 1, 1965, will be con-
sidered as property with respect to which a
marital deduction is allowable. The present
value on July 1, 1955, of the right to receive
$70,000 at the end of 10 years is $49,624.33 as
determined under §25.2512-5A(c). The value of
the property qualifying for the marital de-
duction, therefore, is $49,624.33 and a marital
deduction is allowed for one-half of that
amount, or $24,812.17.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 8522,
59 FR 9659, Mar. 1, 1994; T.D. 8540, 59 FR 30103,
June 10, 1994]

§25.2523(d)-1 dJoint interests.

Section 2523(d) provides that if a
property interest is transferred to the
donee spouse as sole joint tenant with
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the donor or as a tenant by the en-
tirety, the interest of the donor in the
property which exists solely by reason
of the possibility that the donor may
survive the donee spouse, or that there
may occur a severance of the tenancy,
is not for the purposes of section
25623(b), to be considered as an interest
retained by the donor in himself. Under
this provision, the fact that the donor
may, as surviving tenant, possess or
enjoy the property after the termi-
nation of the interest transferred to
the donee spouse does not preclude the
allowance of the marital deduction
with respect to the latter interest.
Thus, if the donor purchased real prop-
erty in the name of the donor and the
donor’s spouse as tenants by the en-
tirety or as joint tenants with rights of
survivorship, a marital deduction is al-
lowable with respect to the value of the
interest of the donee spouse in the
property (subject to the limitations set
forth in §25.2523(a)-1). See paragraph
(c) of §25.2523(b)-1, and section 2524.

[T.D. 7238, 37 FR 28734, Dec. 29, 1972, as
amended by T.D. 8522, 59 FR 9659, Mar. 1,
1994]

§25.2523(e)-1 Marital deduction; life
estate with power of appointment
in donee spouse.

(a) In general. Section 2523(e) provides
that if an interest in property is trans-
ferred by a donor to his spouse (wheth-
er or not in trust) and the spouse is en-
titled for life to all the income from a
specific portion of the entire interest,
with a power in her to appoint the en-
tire interest of all the income from in-
terest or the specific portion, the inter-
est transferred to her is a deductible
interest, to the extent that it satisfies
all five of the conditions set forth
below (see paragraph (b) of this section
if one or more of the conditions is sat-
isfied as to only a portion of the inter-
est):

(1) The donee spouse must be entitled
for life to all of the income from the
entire interest or a specific portion of
the entire interest, or to a specific por-
tion of all the income from the entire
interest.

(2) The income payable to the donee
spouse must be payable annually or at
more frequent intervals.
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(3) The donee spouse must have the
power to appoint the entire interest of
the specific portion to either herself or
her estate.

(4) The power in the donee spouse
must be exercisable by her alone and
(whether exercisable by will or during
life) must be exercisable in all events.

(5) The entire interest or the specific
portion must not be subject to a power
in any other person to appoint any part
to any person other than the donee
spouse.

(b) Specific portion; deductible amount.
If either the right to income or the
power of appointment given to the
donee spouse pertains only to a specific
portion of a property interest, the por-
tion of the interest which qualifies as a
deductible interest is limited to the ex-
tent that the rights in the donee
spouse meet all of the five conditions
described in paragraph (a) of this sec-
tion. While the rights over the income
and the power must coexist as to the
same interest in property, it is not nec-
essary that the rights over the income
or the power as to such interest be in
the same proportion. However, if the
rights over income meeting the re-
quired conditions set forth in para-
graph (a) (1) and (2) of this section ex-
tend over a smaller share of the prop-
erty interest than the share with re-
spect to which the power of appoint-
ment requirements set forth in para-
graph (a) (3) through (5) of this section
are satisfied, the deductible interest is
limited to the smaller share. Con-
versely, if a power of appointment
meeting all the requirements extends
to a smaller portion of the property in-
terest than the portion over which the
income rights pertain, the deductible
interest cannot exceed the value of the
portion to which such power of ap-
pointment applies. Thus, if the donor
gives to the donee spouse the right to
receive annually all of the income from
a particular property interest and a
power of appointment meeting the
specifications prescribed in paragraph
(a) (3) through (5) of this section as to
only one-half of the property interest,
then only one-half of the property in-
terest is treated as a deductible inter-
est. Correspondingly, if the income in-
terest of the spouse satisfying the re-
quirements extends to only one-fourth
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of the property interest and a testa-
mentary power of appointment satis-
fying the requirements extends to all
of the property interest, then only one-
fourth of the interest in the spouse
qualifies as a deductible interest. Fur-
ther, if the donee spouse has no right
to income from a specific portion of a
property interest but a testamentary
power of appointment which meets the
necessary conditions over the entire in-
terest, then none of the interest quali-
fies for the deduction. In addition, if,
from the time of the transfer, the
donee spouse has a power of appoint-
ment meeting all of the required condi-
tions over three-fourths of the entire
property interest and the prescribed in-
come rights over the entire interest,
but with a power in another person to
appoint one-half of the entire interest,
the value of the interest in the donee
spouse over only one-half of the prop-
erty interest will qualify as a deduct-
ible interest.

(c) Meaning of specific portion—(1) In
general. Except as provided in para-
graphs (¢)(2) and (c)(3) of this section, a
partial interest in property is not
treated as a specific portion of the en-
tire interest. In addition, any specific
portion of an entire interest in prop-
erty is nondeductible to the extent the
specific portion is subject to invasion
for the benefit of any person other than
the donee spouse, except in the case of
a deduction allowable under section
2523(e), relating to the exercise of a
general power of appointment by the
donee spouse.

(2) Fraction or percentage share. Under
section 2523(e), a partial interest in
property is treated as a specific portion
of the entire interest if the rights of
the donee spouse in income, and the re-
quired rights as to the power described
in §25.25623(e)-1(a), constitute a frac-
tional or percentage share of the entire
property interest, so that the donee
spouse’s interest reflects its propor-
tionate share of the increase or de-
crease in the value of the entire prop-
erty interest to which the income
rights and the power relate. Thus, if
the spouse’s right to income and the
spouse’s power extend to a specified
fraction or percentage of the property,
or its equivalent, the interest is in a
specific portion of the property. In ac-
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cordance with paragraph (b) of this sec-
tion, if the spouse has the right to re-
ceive the income from a specific por-
tion of the trust property (after apply-
ing paragraph (c)(3) of this section) but
has a power of appointment over a dif-
ferent specific portion of the property
(after applying paragraph (c)(3) of this
section), the marital deduction is lim-
ited to the lesser specific portion.

(3) Special rule in the case of gifts made
on or before October 24, 1992. In the case
of gifts within the purview of the effec-
tive date rule contained in paragraph
(c)(3)(iii) of this section:

(i) A specific sum payable annually,
or at more frequent intervals, out of
the property and its income that is not
limited by the income of the property
is treated as the right to receive the in-
come from a specific portion of the
property. The specific portion, for pur-
poses of paragraph (c)(2) of this section,
is the portion of the property that, as-
suming the interest rate generally ap-
plicable for the valuation of annuities
at the time of the donor’s gift, would
produce income equal to such pay-
ments. However, a pecuniary amount
payable annually to a donee spouse is
not treated as a right to the income
from a specific portion of trust prop-
erty for purposes of this paragraph
(c)(3)(i) if any person other than the
donee spouse may receive, during the
donee spouse’s lifetime, any distribu-
tion of the property. To determine the
applicable interest rate for valuing an-
nuities, see sections 2512 and 7520 and
the regulations under those sections.

(ii) The right to appoint a pecuniary
amount out of a larger fund (or trust
corpus) is considered the right to ap-
point a specific portion of such fund or
trust in an amount equal to such pecu-
niary amount.

(iii) The rules contained in para-
graphs (¢)(3) (i) and (ii) of this section
apply with respect to gifts made on or
before October 24, 1992.

(4) Local law. A partial interest in
property is treated as a specific portion
of the entire interest if it is shown that
the donee spouse has rights under local
law that are identical to those the
donee spouse would have acquired had
the partial interest been expressed in
terms satisfying the requirements of
paragraph (c)(2) of this section (or
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paragraph (c¢)(3) of this section if appli-
cable).

(5) Examples. The following examples
illustrate the application of paragraphs
(b) and (c) of this section, where D, the
donor, transfers property to D’s spouse,
S:

Example 1. Spouse entitled to the lesser of an
annuity or a fraction of trust income. Prior to
October 24, 1992, D transferred in trust 500
identical shares of X Company stock, valued
for gift tax purposes at $500,000. The trust
provided that during the lifetime of D’s
spouse, S, the trustee is to pay annually to
S the lesser of one-half of the trust income
or $20,000. Any trust income not paid to S is
to be accumulated in the trust and may not
be distributed during S’s lifetime. S has a
testamentary general power of appointment
over the entire trust principal. The applica-
ble interest rate for valuing annuities as of
the date of D’s gift under section 7520 is 10
percent. For purposes of paragraphs (a)
through (c) of this section, S is treated as re-
ceiving all of the income from the lesser of
one-half of the stock ($250,000), or $200,000,
the specific portion of the stock which, as
determined in accordance with §25.2523(e)-
1(c)(3)(1) of this chapter, would produce an-
nual income of $20,000 (20,000/.10). Accord-
ingly, the marital deduction is limited to
$200,000 (200,000/500,000 or %5 of the value of
the trust.)

Example 2. Spouse possesses power and in-
come interest over different specific portions of
trust. The facts are the same as in Example 1
except that S’s testamentary general power
of appointment is exercisable over only V4 of
the trust principal. Consequently, under sec-
tion 2523(e), the marital deduction is allow-
able only for the value of ¥ of the trust
($125,000); i.e., the lesser of the value of the
portion with respect to which S is deemed to
be entitled to all of the income (%25 of the
trust or $200,000), or the value of the portion
with respect to which S possesses the req-
uisite power of appointment (¥4 of the trust
or $125,000).

Example 3. Power of appointment over shares
of stock constitutes a power over a specific por-
tion. D transferred 250 identical shares of Y
company stock to a trust under the terms of
which trust income is to be paid annually to
S, during S’s lifetime. S was given a testa-
mentary general power of appointment over
100 shares of stock. The trust provides that if
the trustee sells the Y company stock, S’s
general power of appointment is exercisable
with respect to the sale proceeds or the prop-
erty in which the proceeds are reinvested.
Because the amount of property represented
by a single share of stock would be altered if
the corporation split its stock, issued stock
dividends, made a distribution of capital,
etc., a power to appoint 100 shares at the
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time of S’s death is not necessarily a power
to appoint the entire interest that the 100
shares represented on the date of D’s gift. If
it is shown that, under local law, S has a
general power to appoint not only the 100
shares designated by D but also 100/250 of any
distributions by the corporation that are in-
cluded in trust principal, the requirements of
paragraph (c)(2) of this section are satisfied
and S is treated as having a general power to
appoint 100/250 of the entire interest in the
250 shares. In that case, the marital deduc-
tion is limited to 40 percent of the trust prin-
cipal. If local law does not give S that power,
the 100 shares would not constitute a specific
portion under §25.2523(e)-1(c) (including
§25.2523(e)-1(c)(3)(ii)). The nature of the asset
is such that a change in the capitalization of
the corporation could cause an alteration in
the original value represented by the shares
at the time of the transfer and is thus not a
specific portion of the trust.

(d) Definition of ‘‘entire interest’.
Since a marital deduction is allowed
for each qualifying separate interest in
property transferred by the donor to
the donee spouse, for purposes of para-
graphs (a) and (b) of this section, each
property interest with respect to which
the donee spouse received some rights
is considered separately in determining
whether her rights extend to the entire
interest or to a specific portion of the
entire interest. A property interest
which consists of several identical
units of property (such as a block of 250
shares of stock, whether the ownership
is evidenced by one or several certifi-
cates) is considered one property inter-
est, unless certain of the units are to
be segregated and accorded different
treatment, in which case each seg-
regated group of items is considered a
separate property interest. The bequest
of a specified sum of money constitutes
the bequest of a separate property in-
terest if immediately following the
transfer and thenceforth it, and the in-
vestments made with it, must be so
segregated or accounted for as to per-
mit its identification as a separate
item of property. The application of
this paragraph may be illustrated by
the following examples:

Example (1). The donor transferred to a
trustee three adjoining farms, Blackacre,
Whiteacre, and Greenacre. The trust instru-
ment provided that during the lifetime of the
donee spouse the trustee should pay her all
of the income from the trust. Upon her
death, all of Blackacre, a one-half interest in
Whiteacre, and a one-third interest in
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Greenacre were to be distributed to the per-
son or persons appointed by her in her will.
The donee spouse is considered as being enti-
tled to all of the income from the entire in-
terest in Blackacre, all of the income from
the entire interest in Whiteacre, and all of
the income from the entire interest in
Greenacre. She also is considered as having a
power of appointment over the entire inter-
est in Blackacre, over one-half of the entire
interest in Whiteacre, and over one-third of
the entire interest in Greenacre.

Example (2). The donor transferred $250,000
to C, as trustee. C is to invest the money and
pay all of the income from the investments
to W, the donor’s spouse, annually. W was
given a general power, exercisable by will, to
appoint one-half of the corpus of the trust.
Here, immediately following establishment
of the trust, the $250,000 will be sufficiently
segregated to permit its identification as a
separate item, and the $250,000 will con-
stitute an entire property interest. There-
fore, W has a right to income and a power of
appointment such that one-half of the entire
interest is a deductible interest.

Example (3). The donor transferred 100
shares of Z Corporation stock to D, as trust-
ee. W, the donor’s spouse, is to receive all of
the income of the trust annually and is given
a general power, exercisable by will, to ap-
point out of the trust corpus the sum of
$25,000. In this case the $25,000 is not, imme-
diately following establishment of the trust,
sufficiently segregated to permit its identi-
fication as a separate item of property in
which the donee spouse has the entire inter-
est. Therefore, the $25,000 does not constitute
the entire interest in a property for the pur-
pose of paragraphs (a) and (b) of this section.

(e) Application of local law. In deter-
mining whether or not the conditions
set forth in paragraphs (a) (1) through
(5) of this section are satisfied by the
instrument of transfer, regard is to be
had to the applicable provisions of the
law of the jurisdiction under which the
interest passes and, if the transfer is in
trust, the applicable provisions of the
law governing the administration of
the trust. For example, silence of a
trust instrument as to the frequency of
payment will not be regarded as a fail-
ure to satisfy the condition set forth in
paragraph (a)(2) of this section that in-
come must be payable to the donee
spouse annually or more frequently un-
less the applicable law permits pay-
ment to be made less frequently than
annually. The principles outlined in
this paragraph and paragraphs (f) and
(g) of this section which are applied in
determining whether transfers in trust
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meet such conditions are equally appli-
cable in ascertaining whether, in the
case of interests not in trust, the donee
spouse has the equivalent in rights
over income and over the property.

(f) Right to income. (1) If an interest is
transferred in trust, the donee spouse
is ““‘entitled for life to all of the income
from the entire interest or a specific
portion of the entire interest,” for the
purpose of the condition set forth in
paragraph (a)(1) of this section, if the
effect of the trust is to give her sub-
stantially that degree of beneficial en-
joyment of the trust property during
her life which the principles of the law
of trust accord to a person who is
unqualifiedly designated as the life
beneficiary of a trust. Such degree of
enjoyment is given only if it was the
donor’s intention, as manifested by the
terms of the trust instrument and the
surrounding circumstances, that the
trust should produce for the donee
spouse during her life such an income,
or that the spouse should have such use
of the trust property as is consistent
with the value of the trust corpus and
with its preservation. The designation
of the spouse as sole income bene-
ficiary for life of the entire interest or
a specific portion of the entire interest
will be sufficient to qualify the trust
unless the terms of the trust and the
surrounding circumstances considered
as a whole evidence an intention to de-
prive the spouse of the requisite degree
of enjoyment. In determining whether
a trust evidences that intention, the
treatment required or permitted with
respect to individual items must be
considered in relation to the entire sys-
tem provided for the administration of
the trust. In addition, the spouse’s in-
terest shall meet the condition set
forth in paragraph (a)(1) of this section
if the spouse is entitled to income as
defined or determined by applicable
local law that provides for a reasonable
apportionment between the income and
remainder beneficiaries of the total re-
turn of the trust and that meets the re-
quirements of §1.643(b)-1 of this chap-
ter.

(2) If the over-all effect of a trust is
to give to the donee spouse such en-
forceable rights as will preserve to her
the requisite degree of enjoyment, it is
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immaterial whether that result is ef-
fected by rules specifically stated in
the trust instrument, or, in their ab-
sence, by the rules for the management
of the trust property and the allocation
of receipts and expenditures supplied
by the State law. For example, a provi-
sion in the trust instrument for amor-
tization of bond premium by appro-
priate periodic charges to interest will
not disqualify the interest transferred
in trust even though there is no State
law specifically authorizing amortiza-
tion or there is a State law denying
amortization which is applicable only
in the absence of such a provision in
the trust instrument.

(3) In the case of a trust, the rules to
be applied by the trustee in allocation
of receipts and expenses between in-
come and corpus must be considered in
relation to the nature and expected
productivity of the assets transferred
in trust, the nature and frequency of
occurrence of the expected receipts,
and any provisions as to change in the
form of investments. If it is evident
from the nature of the trust assets and
the rules provided for management of
the trust that the allocation to income
of such receipts as rents, ordinary cash
dividends and interest will give to the
spouse the substantial enjoyment dur-
ing life required by the statute, provi-
sions that such receipts as stock divi-
dends and proceeds from the conversion
of trust assets shall be treated as cor-
pus will not disqualify the interest
transferred in trust. Similarly, provi-
sion for a depletion charge against in-
come in the case of trust assets which
are subject to depletion will not dis-
qualify the interest transferred in
trust, unless the effect is to deprive the
spouse of the requisite beneficial en-
joyment. The same principle is applica-
ble in the case of depreciation, trust-
ees’ commissions, and other charges.

(4) Provisions granting administra-
tive powers to the trustees will not
have the effect of disqualifying an in-
terest transferred in trust unless the
grant of powers evidences the intention
to deprive the donee spouse of the ben-
eficial enjoyment required by the stat-
ute. Such an intention will not be con-
sidered to exist if the entire terms of
the instrument are such that the local
courts will impose reasonable limita-
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tions upon the exercise of the powers.
Among the powers which if subject to
reasonable limitations will not dis-
qualify the interest transferred in trust
are the power to determine the alloca-
tion or apportionment of receipts and
disbursements between income and cor-
pus, the power to apply the income or
corpus for the benefit of the spouse,
and the power to retain the assets
transferred to the trust. For example, a
power to retain trust assets which con-
sist substantially of unproductive prop-
erty will not disqualify the interest if
the applicable rules for the administra-
tion of the trust require, or permit the
spouse to require, that the trustee ei-
ther make the property productive or
convert it within a reasonable time.
Nor will such a power disqualify the in-
terest if the applicable rules for admin-
istration of the trust require the trust-
ee to use the degree of judgment and
care in the exercise of the power which
a prudent man would use if he were
owner of the trust assets. Further, a
power to retain a residence for the
spouse or other property for the per-
sonal use of the spouse will not dis-
qualify the interest transferred in
trust.

(5) An interest transferred in trust
will not satisfy the condition set forth
in paragraph (a)(1) of this section that
the donee spouse be entitled to all the
income if the primary purpose of the
trust is to safeguard property without
providing the spouse with the required
beneficial enjoyment. Such trusts in-
clude not only trusts which expressly
provide for the accumulation of the in-
come but also trusts which indirectly
accomplish a similar purpose. For ex-
ample, assume that the corpus of a
trust consists substantially of property
which is not likely to be income pro-
ducing during the life of the donee
spouse and that the spouse cannot
compel the trustee to convert or other-
wise deal with the property as de-
scribed in subparagraph (4) of this
paragraph. An interest transferred to
such a trust will not qualify unless the
applicable rules for the administration
require, or permit the spouse to re-
quire, that the trustee provide the re-
quired beneficial enjoyment, such as by
payments to the spouse out of other as-
sets of the trust.
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(6) If a trust may be terminated dur-
ing the life of the donee spouse, under
her exercise of a power of appointment
or by distribution of the corpus to her,
the interest transferred in trust satis-
fies the condition set forth in para-
graph (a)(1) of this section (that the
spouse be entitled to all the income) if
she (i) is entitled to the income until
the trust terminates, or (ii) has the
right, exercisable in all events, to have
the corpus distributed to her at any
time during her life.

(7) An interest transferred in trust
fails to satisfy the condition set forth
in paragraph (a)(1) of this section, that
the spouse be entitled to all the in-
come, to the extent that the income is
required to be accumulated in whole or
in part or may be accumulated in the
discretion of any person other than the
donee spouse; to the extent that the
consent of any person other than the
donee spouse is required as a condition
precedent to distribution of the in-
come; or to the extent that any person
other than the donee spouse has the
power to alter the terms of the trust so
as to deprive her of her right to the in-
come. An interest transferred in trust
will not fail to satisfy the condition
that the spouse be entitled to all the
income merely because its terms pro-
vide that the right of the donee spouse
to the income shall not be subject to
assignment, alienation, pledge, attach-
ment or claims of creditors.

(8) In the case of an interest trans-
ferred in trust, the terms ‘“‘entitled for
life”” and ‘‘payable annually or at more
frequent intervals’’, as used in the con-
ditions set forth in paragraph (a) (1)
and (2) of this section, require that
under the terms of the trust the in-
come referred to must be currently (at
least annually; see paragraph (e) of this
section) distributable to the spouse or
that she must have such command over
the income that it is virtually hers.
Thus, the conditions in paragraph (a)
(1) and (2) of this section are satisfied
in this respect if, under the terms of
the trust instrument, the donee spouse
has the right exercisable annually (or
more frequently) to require distribu-
tion to herself of the trust income, and
otherwise the trust income is to be ac-
cumulated and added to corpus. Simi-
larly, as respects the income for the pe-
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riod between the last distribution date
and the date of the spouse’s death, it is
sufficient if that income is subject to
the spouse’s power to appoint. Thus, if
the trust instrument provides that in-
come accrued or undistributed on the
date of the spouse’s death is to be dis-
posed of as if it had been received after
her death, and if the spouse has a
power of appointment over the trust
corpus, the power necessarily extends
to the undistributed income.

(g) Power of appointment in donee
spouse. (1) The conditions set forth in
paragraphs (a) (3) and (4) of this sec-
tion, that is, that the donee spouse
must have a power of appointment ex-
ercisable in favor of herself or her es-
tate and exercisable alone and in all
events, are not met unless the power of
the donee spouse to appoint the entire
interest or a specific portion of it falls
within one of the following categories:

(i) A power so to appoint fully exer-
cisable in her own favor at any time
during her life (as, for example, an un-
limited power to invade); or

(ii) A power so to appoint exercisable
in favor of her estate. Such a power, if
exercisable during life, must be fully
exercisable at any time during life, or
if exercisable by will, must be fully ex-
ercisable irrespective of the time of her
death; or

(iii) A combination of the powers de-
scribed under subdivisions (i) and (ii) of
this subparagraph. For example, the
donee spouse may, until she attains the
age of 50 years, have a power to appoint
to herself and thereafter have a power
to appoint to her estate. However, the
condition that the spouse’s power must
be exercisable in all events is not satis-
fied unless irrespective of when the
donee spouse may die the entire inter-
est or a specific portion of it will at the
time of her death be subject to one
power or the other.

(2) The power of the donee spouse
must be a power to appoint the entire
interest or a specific portion of it as
unqualified owner (and free of the trust
if a trust is involved, or free of the
joint tenancy if a joint tenancy is in-
volved) or to appoint the entire inter-
est or a specific portion of it as a part
of her estate (and free of the trust if a
trust is involved), that is, in effect, to
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dispose of it to whomsoever she pleas-
es. Thus, if the donor transferred prop-
erty to a son and the donee spouse as
joint tenants with right of survivorship
and under local law the donee spouse
has a power of severance exercisable
without consent of the other joint ten-
ant, and by exercising this power could
acquire a one-half interest in the prop-
erty as a tenant in common, her power
of severance will satisfy the condition
set forth in paragraph (a)(3) of this sec-
tion that she have a power of appoint-
ment in favor of herself or her estate.
However, if the donee spouse entered
into a binding agreement with the
donor to exercise the power only in
favor of their issue, that condition is
not met. An interest transferred in
trust will not be regarded as failing to
satisfy the condition merely because
takers in default of the donee spouse’s
exercise of the power are designated by
the donor. The donor may provide that,
in default of exercise of the power, the
trust shall continue for an additional
period.

(3) A power is not considered to be a
power exercisable by a donee spouse
alone and in all events as required by
paragraph (a)(4) of this section if the
exercise of the power in the donee
spouse to appoint the entire interest or
a specific portion of it to herself or to
her estate requires the joinder or con-
sent of any other person. The power is
not ‘‘exercisable in all events’, if it
can be terminated during the life of the
donee spouse by any event other than
her complete exercise or release of it.
Further, a power is not ‘‘exercisable in
all events’ if it may be exercised for a
limited purpose only. For example, a
power which is not exercisable in the
event of the spouse’s remarriage is not
exercisable in all events. Likewise, if
there are any restrictions, either by
the terms of the instrument or under
applicable local law, on the exercise of
a power to consume property (whether
or not held in trust) for the benefit of
the spouse, the power is not exercisable
in all events. Thus, if a power of inva-
sion is exercisable only for the spouse’s
support, or only for her limited use,
the power is not exercisable in all
events. In order for a power of invasion
to be exercisable in all events, the
donee spouse must have the unre-
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stricted power exercisable at any time
during her life to use all or any part of
the property subject to the power, and
to dispose of it in any manner, includ-
ing the power to dispose of it by gift
(whether or not she has power to dis-
pose of it by will).

(4) If the power is in existence at all
times following the transfer of the in-
terest, limitations of a formal nature
will not disqualify the interest. Exam-
ples of formal limitations on a power
exercisable during life are require-
ments that an exercise must be in a
particular form, that it must be filed
with a trustee during the spouse’s life,
that reasonable notice must be given,
or that reasonable intervals must
elapse between successive partial exer-
cises. Examples of formal limitations
on a power exercisable by will are that
it must be exercised by a will executed
by the donee spouse after the making
of the gift or that exercise must be by
specific reference to the power.

() If the donee spouse has the req-
uisite power to appoint to herself or
her estate, it is immaterial that she
also has one or more lesser powers.
Thus, if she has a testamentary power
to appoint to her estate, she may also
have a limited power of withdrawal or
of appointment during her life. Simi-
larly, if she has an unlimited power of
withdrawal, she may have a limited
testamentary power.

(h) Existence of a power in another.
Paragraph (a)(5) of this section pro-
vides that a transfer described in para-
graph (a) is nondeductible to the extent
that the donor created a power in the
trustee or in any other person to ap-
point a part of the interest to any per-
son other than the donee spouse. How-
ever, only powers in other persons
which are in opposition to that of the
donee spouse will cause a portion of the
interest to fail to satisfy the condition
set forth in paragraph (a)(b) of this sec-
tion. Thus, a power in a trustee to dis-
tribute corpus to or for the benefit of
the donee spouse will not disqualify the
trust. Similarly, a power to distribute
corpus to the spouse for the support of
minor children will not disqualify the
trust if she is legally obligated to sup-
port such children. The application of
this paragraph may be illustrated by
the following examples:

645



§25.2523(f)-1

Example (1). Assume that a donor created a
trust, designating his spouse as income bene-
ficiary for life with an unrestricted power in
the spouse to appoint the corpus during her
life. The donor further provided that in the
event the donee spouse should die without
having exercised the power, the trust should
continue for the life of his son with a power
in the son to appoint the corpus. Since the
power in the son could become exercisable
only after the death of the donee spouse, the
interest is not regarded as failing to satisfy
the condition set forth in paragraph (a)(5) of
this section.

Example (2). Assume that the donor created

a trust, designating his spouse as income
beneficiary for life and as donee of a power
to appoint by will the entire corpus. The
donor further provided that the trustee could
distribute 30 percent of the corpus to the do-
nor’s son when he reached the age of 35
years. Since the trustee has a power to ap-
point 30 percent of the entire interest for the
benefit of a person other than the donee
spouse, only 70 percent of the interest placed
in trust satisfied the condition set forth in
paragraph (a)(5) of this section. If, in this
case, the donee spouse had a power, exer-
cisable by her will, to appoint only one-half
of the corpus as it was constituted at the
time of her death, it should be noted that
only 35 percent of the interest placed in the
trust would satisfy the condition set forth in
paragraph (a)(3) of this section.
[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 6542, 26 FR 552, Jan. 20, 1961, as
amended by T.D. 8522, 59 FR 9659, Mar. 1,
1994; T.D. 9102, 69 FR 21, Jan. 2, 2004]

§25.2523(f)-1 Election with respect to
life estate transferred to donee
spouse.

(a) In general. (1) With respect to gifts
made after December 31, 1981, subject
to section 2523(i), a marital deduction
is allowed under section 2523(a) for
transfers of qualified terminable interest
property. Qualified terminable interest
property is terminable interest prop-
erty described in section 2523(b)(1) that
satisfies the requirements of section
25623(f)(2) and this section. Terminable
interests that are described in section
25623(b)(2) cannot qualify as qualified
terminable interest property. Thus, if
the donor retains a power described in
section 25623(b)(2) to appoint an interest
in qualified terminable interest prop-
erty, no deduction is allowable under
section 2523(a) for the property.

(2) All of the property for which a de-
duction is allowed under this para-
graph (a) is treated as passing to the
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donee spouse (for purposes of
§25.2523(a)-1), and no part of the prop-
erty is treated as retained by the donor
or as passing to any person other than
the donee spouse (for purposes of
§25.2523(b)-1(b)).

(b) Qualified terminable interest prop-
erty—(1) Definition. Section 2523(f)(2)
provides the definition of qualified ter-
minable interest property.

(2) Meaning of property. For purposes
of section 2523(f)(2), the term property
generally means an entire interest in
property (within the meaning of
§25.2523(e)-1(d)) or a specific portion of
the entire interest (within the meaning
of §25.25623(e)-1(c)).

(3) Property for which the election may
be made—(i) In general. The election
may relate to all or any part of prop-
erty that meets the requirements of
section 2523(f)(2) (A) and (B), provided
that any partial election must be made
with respect to a fractional or percent-
age share of the property so that the
elective portion reflects its propor-
tionate share of the increase or de-
crease in the entire property for pur-
poses of applying sections 2044 or 2519.
Thus, if the interest of the donee
spouse in a trust (or other property in
which the spouse has a qualifying in-
come interest) meets the requirements
of this section, the election may be
made under section 2523(f)(2)(C) with
respect to a part of the trust (or other
property) only if the election relates to
a defined fraction or percentage of the
entire trust (or other property) or spe-
cific portion thereof within the mean-
ing of §25.2523(e)-1(c). The fraction or
percentage may be defined by formula.

(ii) Division of trusts. If the interest of
the donee spouse in a trust meets the
requirements of this section, the trust
may be divided into separate trusts to
reflect a partial election that has been
made, if authorized under the terms of
the governing instrument or otherwise
permissible under local law. A trust
may be divided only if the fiduciary is
required, either by applicable local law
or by the express or implied provisions
of the governing instrument, to divide
the trust according to the fair market
value of the assets of the trust at the
time of the division. The division of the
trusts must be done on a fractional or
percentage basis to reflect the partial
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election. However, the separate trusts
do not have to be funded with a pro
rata portion of each asset held by the
undivided trust.

(4) Manner and time of making election.
1) An election under section
2523(£)(2)(C) (other than a deemed elec-
tion with respect to a joint and sur-
vivor annuity as described in section
2523(£)(6)), is made on a gift tax return
for the calendar year in which the in-
terest is transferred. The return must
be filed within the time prescribed by
section 6075(b) (determined without re-
gard to section 6019(a)(2)), including
any extensions authorized under sec-
tion 6075(b)(2) (relating to an auto-
matic extension of time for filing a gift
tax return where the donor is granted
an extension of time to file the income
tax return).

(ii) If the election is made on a re-
turn for the calendar year that in-
cludes the date of death of the donor,
the return (as prescribed by section
6075(b)(3)) must be filed no later than
the time (including extensions) for fil-
ing the estate tax return. The election,
once made, is irrevocable.

(¢) Qualifying income interest for life—
(1) In general. For purposes of this sec-
tion, the term qualifying income interest
for life is defined as provided in section
2056(b)(7)(B)(ii) and §20.2056(b)-7(d)(1).

(i) Entitled for life to all the income.
The principles outlined in §25.2523(e)—
1(f) (relating to whether the spouse is
entitled for life to all of the income
from the entire interest or a specific
portion of the entire interest) apply in
determining whether the donee spouse
is entitled for life to all the income
from the property, regardless of wheth-
er the interest passing to the donee
spouse is in trust. An income interest
granted for a term of years, or a life es-
tate subject to termination upon the
occurrence of a specified event (e.g., di-
vorce) is not a qualifying income inter-
est for life.

(ii) Income between last distribution
date and date of spouse’s death. An in-
come interest does not fail to con-
stitute a qualifying income interest for
life solely because income for the pe-
riod between the last distribution date
and the date of the donee spouse’s
death is not required to be distributed
to the estate of the donee spouse. See
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§20.2044-1 of this chapter relating to
the inclusion of such undistributed in-
come in the gross estate of the donee
spouse.

(iii) Pooled income funds. An income
interest in a pooled income fund de-
scribed in section 642(c)(5) constitutes a
qualifying income interest for life for
purposes of this section.

(iv) Distribution of principal for the
benefit of the donee spouse. An income
interest does not fail to constitute a
qualifying income interest for life sole-
ly because the trustee has a power to
distribute principal to or for the ben-
efit of the donee spouse. The fact that
property distributed to a donee spouse
may be transferred by the spouse to an-
other person does not result in a fail-
ure to satisfy the requirement of sec-
tion 20566(b)(7)(B)(ii)(II). However, if the
governing instrument requires the
donee spouse to transfer the distrib-
uted property to another person with-
out full and adequate consideration in
money or money’s worth, the require-
ment of section 2056(b)(7)(B)(ii)(II) is
not satisfied.

(2) Immediate right to income. In order
to constitute a qualifying income in-
terest for life, the donee spouse must
be granted the immediate right to re-
ceive the income from the property.
Thus, an income interest does not con-
stitute a qualifying income interest for
life if the donee spouse receives the
right to trust income commencing at
some time in the future, e.g., on the
termination of a preceding life income
interest of the donor spouse.

(3) Annuities payable from trusts in the
case of gifts made on or before October 24,
1992. (i) In the case of gifts made on or
before October 24, 1992, a donee spouse’s
lifetime annuity interest payable from
a trust or other group of assets passing
from the donor is treated as a quali-
fying income interest for life for pur-
poses of section 2523(f)(2)(B). The de-
ductible interest, for purposes of
§25.2523(a)-1(b), is the specific portion
of the property that, assuming the ap-
plicable interest rate for valuing annu-
ities at the time the annuity interest is
transferred, would produce income
equal to the minimum amount payable
annually to the donee spouse. If, based
on the applicable interest rate, the en-
tire property from which the annuity
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may be satisfied is insufficient to
produce income equal to the minimum
annual payment, the value of the de-
ductible interest is the entire value of
the property. The value of the deduct-
ible interest may not exceed the value
of the property from which the annuity
is payable. If the annual payment may
increase, the increased amount is not
taken into account in valuing the de-
ductible interest.

(ii) An annuity interest is not treated
as a qualifying income interest for life
for purposes of section 2523(f)(2)(B) if
any person other than the donee spouse
may receive during the donee spouse’s
lifetime, any distribution of the prop-
erty or its income from which the an-
nuity is payable.

(iii) To determine the applicable in-
terest rate for valuing annuities, see
sections 2512 and 7520 and the regula-
tions under those sections.

(4) Joint and survivor annuities. [Re-
served]

(d) Treatment of interest retained by the
donor spouse—(1) In general. Under sec-
tion 2523(f)(5)(A), if a donor spouse re-
tains an interest in qualified ter-
minable interest property, any subse-
quent transfer by the donor spouse of
the retained interest in the property is
not treated as a transfer for gift tax
purposes. Further, the retention of the
interest until the donor spouse’s death
does not cause the property subject to
the retained interest to be includable
in the gross estate of the donor spouse.

2) Ezxception. Under section
2523()(5)(B), the rule contained in para-
graph (d)(1) of this section does not
apply to any property after the donee
spouse is treated as having transferred
the property under section 2519, or
after the property is includable in the
gross estate of the donee spouse under
section 2044.

(e) Application of local law. The provi-
sions of local law are taken into ac-
count in determining whether or not
the conditions of section 2523(f)(2) (A)
and (B), and the conditions of para-
graph (c) of this section, are satisfied.
For example, silence of a trust instru-
ment on the frequency of payment is
not regarded as a failure to satisfy the
requirement that the income must be
payable to the donee spouse annually
or more frequently unless applicable
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local law permits payments less fre-
quently to the donee spouse.

(f) Examples. The following examples
illustrate the application of this sec-
tion, where D, the donor, transfers
property to D’s spouse, S. Unless stated
otherwise, it is assumed that S is not
the trustee of any trust established for
S’s benefit:

Example 1. Life estate in residence. D trans-
fers by gift a personal residence valued at
$250,000 on the date of the gift to S and D’s
children, giving S the exclusive and unre-
stricted right to use the property (including
the right to continue to occupy the property
as a personal residence or rent the property
and receive the income for her lifetime).
After S’s death, the property is to pass to D’s
children. Under applicable local law, S’s con-
sent is required for any sale of the property.
If D elects to treat all of the transferred
property as qualified terminable interest
property, the deductible interest is $250,000,
the value of the property for gift tax pur-
poses.

Example 2. Power to make property produc-
tive. D transfers assets having a fair market
value of $500,000 to a trust pursuant to which
S is given the right exercisable annually to
require distribution of all the trust income
to S. No trust property may be distributed
during S’s lifetime to any person other than
S. The assets used to fund the trust include
both income producing assets and non-
productive assets. Applicable local law per-
mits S to require that the trustee either
make the trust property productive or sell
the property and reinvest the proceeds in
productive property within a reasonable
time after the transfer. If D elects to treat
the entire trust as qualified terminable in-
terest property, the deductible interest is
$500,000. If D elects to treat only 20 percent of
the trust as qualified terminable interest
property, the deductible interest is $100,000;
i.e., 20 percent of $500,000.

Example 3. Power of distribution over fraction
of trust income. The facts are the same as in
Example 2 except that S is given the power
exercisable annually to require distribution
to S of only 50 percent of the trust income
for life. The remaining trust income may be
accumulated or distributed among D’s chil-
dren and S in the trustee’s discretion. The
maximum amount that D may elect to treat
as qualified terminable interest property is
$250,000; i.e., the value of the trust for gift
tax purposes ($500,000) multiplied by the per-
centage of the trust in which S has a quali-
fying income interest for life (50 percent). If
D elects to treat only 20 percent of the por-
tion of the trust in which S has a qualifying
income interest as qualified terminable in-
terest property, the deductible interest is
$50,000; i.e, 20 percent of $250,000.
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Example 4. Power to distribute trust corpus to
other beneficiaries. D transfers $500,000 to a
trust providing that all the trust income is
to be paid to D’s spouse, S, during S’s life-
time. The trustee is given the power to use
annually $5,000 from the trust for the main-
tenance and support of S’s minor child, C.
Any such distribution does not necessarily
relieve S of S’s obligation to support and
maintain C. S does not have a qualifying in-
come interest for life in any portion of the
trust because the gift fails to satisfy the con-
dition in sections 2523(f)(3) and
2056(b)(7)(B)(ii)(ITI) that no person have a
power, other than a power the exercise of
which takes effect only at or after S’s death,
to appoint any part of the property to any
person other than S. The trust would also be
nondeductible under section 2523(f) if S, rath-
er than the trustee, were given the power to
appoint a portion of the principal to C. How-
ever, in the latter case, if S made a qualified
disclaimer (within the meaning of section
2518) of the power to appoint to C, the trust
could qualify for the marital deduction pur-
suant to section 2523(f), assuming that the
power was personal to S and S’s disclaimer
terminates the power. Similarly, if C made a
qualified disclaimer of the right to receive
distributions from the trust, the trust would
qualify under section 2523(f) assuming that
C’s disclaimer effectively negates the trust-
ee’s power under local law.

Example 5. Spouse’s interest terminable on di-
vorce. The facts are the same as in Erxample 3
except that if S and D divorce, S’s interest in
the trust will pass to C. S’s income interest
is not a qualifying income interest for life
because it is terminable upon S’s divorce.
Therefore, no portion of the trust is deduct-
ible under section 2523(f).

Example 6. Spouse’s interest in trust in the
form of an annuity. Prior to October 24, 1992,
D established a trust funded with income
producing property valued for gift tax pur-
poses at $800,000. The trustee is required by
the trust instrument to pay $40,000 a year to
S for life. Any income in excess of the annu-
ity amount is to be accumulated in the trust
and may not be distributed during S’s life-
time. S’s lifetime annuity interest is treated
as a qualifying income interest for life. If D
elects to treat the entire portion of the trust
in which S has a qualifying income interest
as qualified terminable interest property,
the value of the deductible interest is
$400,000, because that amount would yield an
income to S of $40,000 a year (assuming a 10
percent interest rate applies in valuing an-
nuities at the time of the transfer).

Example 7. Value of spouse’s annuity exceeds
value of trust corpus. The facts are the same
as in Example 6, except that the trustee is re-
quired to pay S $100,000 a year for S’s life. If
D elects to treat the entire portion of the
trust in which S has a qualifying income in-
terest for life as qualified terminable inter-
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est property, the value of the deductible in-
terest is $800,000, which is the lesser of the
entire value of the property ($800,000) or the
amount of property that (assuming a 10 per-
cent interest rate) would yield an income to
S of $100,000 a year ($1,000,000).

Example 8. Transfer to pooled income fund. D
transfers $200,000 on June 1, 1994, to a pooled
income fund (described in section 642(c)(5))
designating S as the only life income bene-
ficiary. If D elects to treat the entire $200,000
as qualified terminable interest property,
the deductible interest is $200,000.

Example 9. Retention by donor spouse of in-
come interest in property. On October 1, 1994, D
transfers property to an irrevocable trust
under the terms of which trust income is to
be paid to D for life, then to S for life and,
on S’s death, the trust corpus is to be paid to
D’s children. Because S does not possess an
immediate right to receive trust income, S’s
interest does not qualify as a qualifying in-
come interest for life under section 2523(f)(2).
Further, under section 2702(a)(2) and
§25.2702-2(b), D is treated for gift tax pur-
poses as making a gift with a value equal to
the entire value of the property. If D dies in
1996 survived by S, the trust corpus will be
includible in D’s gross estate under section
2036. However, in computing D’s estate tax
liability, D’s adjusted taxable gifts under
section 2001(b)(1)(B) are adjusted to reflect
the inclusion of the gifted property in D’s
gross estate. In addition, if S survives D, the
trust property is eligible for treatment as
qualified terminable interest property under
section 2056(b)(7) in D’s estate.

Example 10. Retention by donor spouse of in-
come interest in property. On October 1, 1994, D
transfers property to an irrevocable trust
under the terms of which trust income is to
be paid to S for life, then to D for life and,
on D’s death, the trust corpus is to be paid to
D’s children. D elects under section 2523(f) to
treat the property as qualified terminable
interest property. D dies in 1996, survived by
S. S subsequently dies in 1998. Under § 2523(f)—
1(d)(1), because D elected to treat the trans-
fer as qualified terminable interest property,
no part of the trust corpus is includible in
D’s gross estate because of D’s retained in-
terest in the trust corpus. On S’s subsequent
death in 1998, the trust corpus is includible
in S’s gross estate under section 2044.

Example 11. Retention by donor spouse of in-
come interest in property. The facts are the
same as in Example 10, except that S dies in
1996 survived by D, who subsequently dies in
1998. Because D made an election under sec-
tion 2523(f) with respect to the trust, on S’s
death the trust corpus is includible in S’s
gross estate under section 2044. Accordingly,
under section 2044(c), S is treated as the
transferor of the property for estate and gift
tax purposes. Upon D’s subsequent death in
1998, because the property was subject to in-
clusion in S’s gross estate under section 2044,
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the exclusion rule in §25.2523(f)-1(d)(1) does
not apply under §25.2523(f)-1(d)(2). However,
because S is treated as the transferor of the
property, the property is not subject to in-
clusion in D’s gross estate under section 2036
or section 2038. If the executor of S’s estate
made a section 2056(b)(7) election with re-
spect to the trust, the trust is includible in
D’s gross estate under section 2044 upon D’s
later death.

[T.D. 8522, 59 FR 9660, Mar. 1, 1994]

§25.2523(g)-1 Special rule for chari-
table remainder trusts.

(a) In general. (1) With respect to gifts
made after December 31, 1981, subject
to section 2523(i), if the donor’s spouse
is the only noncharitable beneficiary
(other than the donor) of a charitable
remainder annuity trust or charitable
remainder unitrust described in section
664 (qualified charitable remainder
trust), section 2523(b) does not apply to
the interest in the trust transferred to
the donee spouse. Thus, the value of
the annuity or unitrust interest pass-
ing to the spouse qualifies for a marital
deduction under section 2523(g) and the
value of the remainder interest quali-
fies for a charitable deduction under
section 2522.

(2) A marital deduction for the value
of the donee spouse’s annuity or
unitrust interest in a qualified chari-
table remainder trust to which section
2523(g) applies is allowable only under
section 2523(g). Therefore, if an interest
in property qualifies for a marital de-
duction under section 2523(g), no elec-
tion may be made with respect to the
property under section 2523(f).

(3) The donee spouse’s interest need
not be an interest for life to qualify for
a marital deduction under section
2523(g). However, for purposes of sec-
tion 664, an annuity or unitrust inter-
est payable to the spouse for a term of
years cannot be payable for a term
that exceeds 20 years or the trust does
not qualify under section 2523(g).

(4) A deduction is allowed under sec-
tion 2523(g) even if the transfer to the
donee spouse is conditioned on the
donee spouse’s payment of state death
taxes, if any, attributable to the quali-
fied charitable remainder trust.

(5) For purposes of this section, the
term mnoncharitable beneficiary means
any beneficiary of the qualified chari-
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table remainder trust other than an or-
ganization described in section 170(c).

(b) Charitable remainder trusts where
the donee spouse and the donor are not
the only moncharitable beneficiaries. In
the case of a charitable remainder
trust where the donor and the donor’s
spouse are not the only noncharitable
beneficiaries (for example, where the
noncharitable interest is payable to
the donor’s spouse for life and then to
another individual (other than the
donor) for life), the qualification of the
interest as qualified terminable inter-
est property is determined solely under
section 2523(f) and not under section
25623(g). Accordingly, if the transfer to
the trust is made prior to October 24,
1992, the spousal annuity or unitrust
interest may qualify under §25.2523(f)—
1)(c)(3) as a qualifying income interest
for life.

[T.D. 8522, 59 FR 9663, Mar. 1, 1994]

§25.2523(h)-1 Denial of double deduc-
tion.

The value of an interest in property
may not be deducted for Federal gift
tax purposes more than once with re-
spect to the same donor. For example,
assume that D, a donor, transferred a
life estate in a farm to D’s spouse, S,
with a remainder to charity and that D
elects to treat the property as qualified
terminable interest property. The en-
tire value of the property is deductible
under section 2523(f). No part of the
value of the property qualifies for a
charitable deduction under section 2522
for gift tax purposes.

[T.D. 8522, 59 FR 9663, Mar. 1, 1994]

§25.2523(h)-2 Effective dates.

Except as specifically provided, in
§§25.2523(e)-1(c)(3), 25.2523(f)-1(c)(3), and
25.2523(g)-1(b), the provisions of
§§25.2523(e)-1(c), 25.2523(f)-1, 25.2523(g)-
1, and 25.2523(h)-1 are effective with re-
spect to gifts made after March 1, 1994.
With respect to gifts made on or before
such date, donors may rely on any rea-
sonable interpretation of the statutory
provisions. For these purposes, the pro-
visions of §§25.2523(e)-1(c), 25.25623(f)-1,
25.2523(g)-1, and 25.2523(h)-1, (as well as
project LR-211-76, 1984-1 C.B., page 598,
see §601.601(d)(2)(ii)(b) of this chapter),
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are considered a reasonable interpreta-
tion of the statutory provisions. In ad-
dition, the rule in the last sentence of
§25.2523(e)-1(f)(1) regarding the deter-
mination of income under applicable
local law applies to trusts for taxable
years ending after January 2, 2004.

[T.D. 8522, 59 FR 9663, Mar. 1, 1994, as amend-
ed by T.D. 9102, 69 FR 21, Jan. 2, 2004]

§25.2523(i)-1 Disallowance of marital
deduction when spouse is not a
United States citizen.

(a) In general. Subject to §20.2056A—
1(c) of this chapter, section 2523(i)(1)
disallows the marital deduction if the
spouse of the donor is not a citizen of
the United States at the time of the
gift. If the spouse of the donor is a cit-
izen of the United States at the time of
the gift, the gift tax marital deduction
under section 2523(a) is allowed regard-
less of whether the donor is a citizen or
resident of the United States at the
time of the gift, subject to the other-
wise applicable rules of section 2523.

(b) Exception for certain joint and sur-
vivor annuities. Paragraph (a) does not
apply to disallow the marital deduction
with respect to any transfer resulting
in the acquisition of rights by a noncit-
izen spouse under a joint and survivor
annuity described in section 2523(f)(6).

(¢) Increased annual exclusion—(1) In
general. In the case of gifts made from
a donor to the donor’s spouse for which
a marital deduction is not allowable
under this section, if the gift otherwise
qualifies for the gift tax annual exclu-
sion under section 2503(b), the amount
of the annual exclusion under section
2503(b) is $100,000 in lieu of $10,000. How-
ever, in the case of gifts made after
June 29, 1989, in order for the increased
annual exclusion to apply, the gift in
excess of the otherwise applicable an-
nual exclusion under section 2503(b)
must be in a form that qualifies for the
marital deduction but for the disallow-
ance provision of section 2523(i)(1). See
paragraph (d), Example 4, of this sec-
tion.

(2) Status of donor. The $100,000 an-
nual exclusion for gifts to a noncitizen
spouse is available regardless of the
status of the donor. Accordingly, it is
immaterial whether the donor is a cit-
izen, resident or a nonresident not a
citizen of the United States, as long as
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the spouse of the donor is not a citizen
of the United States at the time of the
gift and the conditions for allowance of
the increased annual exclusion have
been satisfied. See §25.2503-2(f).

(d) Examples. The principles outlined
in this section are illustrated in the
following examples. Assume in each of
the examples that the donee, S, is D’s
spouse and is not a United States cit-
izen at the time of the gift.

Example 1. Outright transfer of present inter-
est. In 1995, D, a United States citizen, trans-
fers to S, outright, 100 shares of X corpora-
tion stock valued for federal gift tax pur-
poses at $130,000. The transfer is a gift of a
present interest in property under section
2503(b). Additionally, the gift qualifies for
the gift tax marital deduction except for the
disallowance provision of section 2523(i)(1).
Accordingly, $100,000 of the $130,000 gift is ex-
cluded from the total amount of gifts made
during the calendar year by D for gift tax
purposes.

Example 2. Transfer of survivor benefits. In
1995, D, a United States citizen, retires from
employment in the United States and elects
to receive a reduced retirement annuity in
order to provide S with a survivor annuity
upon D’s death. The transfer of rights to S in
the joint and survivor annuity is a gift by D
for gift tax purposes. However, under para-
graph (b) of this section, the gift qualifies for
the gift tax marital deduction even though S
is not a United States citizen.

Example 3. Transfer of present interest in
trust property. In 1995, D, a resident alien,
transfers property valued at $500,000 in trust
to S, who is also a resident alien. The trust
instrument provides that the trust income is
payable to S at least quarterly and S has a
testamentary general power to appoint the
trust corpus. The transfer to S qualifies for
the marital deduction under section 2523 but
for the provisions of section 2523(i)(1). Be-
cause S has a life income interest in the
trust, S has a present interest in a portion of
the trust. Accordingly, D may exclude the
present value of S’s income interest (up to
$100,000) from D’s total 1995 calendar year
gifts.

Example 4. Transfer of present interest in
trust property. The facts are the same as in
Example 3, except that S does not have a tes-
tamentary general power to appoint the
trust corpus. Instead, D’s child, C, has a re-
mainder interest in the trust. If S were a
United States citizen, the transfer would
qualify for the gift tax marital deduction if
a qualified terminable interest property elec-
tion was made under section 2523(f)(4). How-
ever, because S is not a U.S. citizen, D may
not make a qualified terminable interest
property election. Accordingly, the gift does
not qualify for the gift tax marital deduction

651



§25.2523(i)-2

but for the disallowance provision of section
2523(i)(1). The $100,000 annual exclusion under
section 2523(i)(2) is not available with respect
to D’s transfer in trust and D may not ex-
clude the present value of S’s income inter-
est in excess of $10,000 from D’s total 1995
calendar year gifts.

Example 5. Spouse becomes citizen after trans-
fer. D, a United States citizen, transfers a
residence valued at $350,000 on December 20,
1995, to D’s spouse, S, a resident alien. On
January 31, 1996, S becomes a naturalized
United States citizen. On D’s federal gift tax
return for 1995, D must include $250,000 as a
gift ($350,000 transfer less $100,000 exclusion).
Although S becomes a citizen in January,
1996, S is not a citizen of the United States at
the time the transfer is made. Therefore, no
gift tax marital deduction is allowable. How-
ever, the transfer does qualify for the $100,000
annual exclusion.

[T.D. 8612, 60 FR 43552, Aug. 22, 1995]

§25.2523(1)-2 Treatment of spousal
joint tenancy property where one
spouse is not a United States cit-
izen.

(a) In general. In the case of a joint
tenancy with right of survivorship be-
tween spouses, or a tenancy by the en-
tirety, where the donee spouse is not a
United States citizen, the gift tax
treatment of the creation and termi-
nation of the tenancy (regardless of
whether the donor is a citizen, resident
or nonresident not a citizen of the
United States at such time), is gov-
erned by the principles of sections 2515
and 2515A (as such sections were in ef-
fect before their repeal by the Eco-
nomic Recovery Tax Act of 1981). How-
ever, in applying these principles, the
donor spouse may not elect to treat the
creation of a tenancy in real property
as a gift, as provided in section 2515(c)
(prior to its repeal by the Economic
Recovery Tax Act of 1981, Pub. L. 97-34,
95 Stat. 172).

(b) Tenancies by the entirety and joint
tenancies in real property—(1) Creation of
the tenancy on or after July 14, 1988.
Under the principles of section 2515
(without regard to section 2515(c)), the
creation of a tenancy by the entirety
(or joint tenancy) in real property (ei-
ther by one spouse alone or by both
spouses), and any additions to the
value of the tenancy in the form of im-
provements, reductions in indebtedness
thereon, or otherwise, is not deemed to
be a transfer of property for purposes
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of the gift tax, regardless of the propor-
tion of the consideration furnished by
each spouse, but only if the creation of
the tenancy would otherwise be a gift
to the donee spouse who is not a citizen
of the United States at the time of the
gift.

(2) Termination—(i) Tenancies created
after December 31, 1954 and before Janu-
ary 1, 1982 mot subject to an election
under section 2515(c), and tenancies cre-
ated on or after July 14, 1988. When a
tenancy to which this paragraph (b) ap-
plies is terminated on or after July 14,
1988, other than by reason of the death
of a spouse, then, under the principles
of section 2515, a spouse is deemed to
have made a gift to the extent that the
proportion of the total consideration
furnished by the spouse, multiplied by
the proceeds of the termination
(whether in the form of cash, property,
or interests in property), exceeds the
value of the proceeds of termination
received by the spouse. See section
2523(1), and §25.2523(i)-1 and §25.2503-2(f)
as to certain of the tax consequences
that may result upon termination of
the tenancy. This paragraph (b)(2)(i)
applies to tenancies created after De-
cember 31, 1954, and before January 1,
1982, not subject to an election under
section 2515(c), and to tenancies cre-
ated on or after July 14, 1988.

(ii) Tenancies created after December
31, 1954 and before January 1, 1982 subject
to an election under Section 2515(c) and
tenancies created after December 31, 1981
and before July 14, 1988. When a tenancy
to which this paragraph (b) applies is
terminated on or after July 14, 1988,
other than by reason of the death of a
spouse, then, under the principles of
section 2515, a spouse is deemed to have
made a gift to the extent that the pro-
portion of the total consideration fur-
nished by the spouse, multiplied by the
proceeds of the termination (whether
in the form of cash, property, or inter-
ests in property), exceeds the value of
the proceeds of termination received
by the spouse. See section 2523(i), and
§§25.2523(1)-1 and 25.2503-2(f) as to cer-
tain of the tax consequences that may
result upon termination of the ten-
ancy. In the case of tenancies to which
this paragraph applies, if the creation
of the tenancy was treated as a gift to
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the noncitizen donee spouse under sec-
tion 2515(c) (in the case of tenancies
created prior to 1982) or section 2511 (in
the case of tenancies created after De-
cember 31, 1981 and before July 14,
1988), then, upon termination of the
tenancy, for purposes of applying the
principles of section 2515 and the regu-
lations thereunder, the amount treated
as a gift on creation of the tenancy is
treated as consideration originally be-
longing to the noncitizen spouse and
never acquired by the noncitizen
spouse from the donor spouse. This
paragraph (b)(2)(ii) applies to tenancies
created after December 31, 1954, and be-
fore January 1, 1982, subject to an elec-
tion under section 2515(c), and to ten-
ancies created after December 31, 1981,
and before July 14, 1988.

(38) Miscellaneous provisions—(1) Ten-
ancy by the entirety. For purposes of
this section, tenancy by the entirety in-
cludes a joint tenancy between hus-

$200,000
(consideration furnished by A)

$250,000
(total consideration
furnished by both spouses)

$240,000 — $225,000  (proceeds
A)=$15,000 gift by A to B.
Example 2. In 1986, A purchased real prop-
erty for $300,000 and took title in the names
of A and B, A’s spouse, as joint tenants.
Under section 2511 and §25.2511-1(h)(1) of the
regulations, 4 was treated as making a gift
of one-half of the value of the property
($150,000) to B. In 1995, the real property is
sold for $400,000 and B receives the entire

received by

$150,000
(consideration furnished by A)

$300,000 (total consideration
deemed furnished by both spouses)

$200,000—-0 (proceeds received by 4)=$200,000
gift by 4 to B.

(c) Tenancies by the entirety in per-
sonal property where one spouse is not a
United States citicen—(1) In general. In
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band and wife with right of survivor-
ship.

(ii) No election to treat as gift. The reg-
ulations under section 2515 that relate
to the election to treat the creation of
a tenancy by the entirety as consti-
tuting a gift and the consequences of
such an election upon termination of
the tenancy (§§25.2515-2 and 25.2515-4)
do not apply for purposes of section
2523(1)(3).

(4) Examples. The application of this
section may be illustrated by the fol-
lowing examples:

Example 1. In 1992, A, a United States cit-
izen, furnished $200,000 and A’s spouse B, a
resident alien, furnished $50,000 for the pur-
chase and subsequent improvement of real
property held by them as tenants by the en-
tirety. The property is sold in 1998 for
$300,000. A receives $225,000 and B receives
$75,000 of the sales proceeds. The termination
results in a gift of $15,000 by 4 to B, com-
puted as follows:

$300,000 (proceeds of termination) =$240,000
(Proceeds of termination attribuable to A.)

proceeds of sale. For purposes of determining
the amount of the gift on termination of the
tenancy under the principles of section 2515
and the regulations thereunder, the amount
treated as a gift to B on creation of the ten-
ancy under section 2511 is treated as B’s con-
tribution towards the purchase of the prop-
erty. Accordingly, the termination of the
tenancy results in a gift of $200,000 from A4 to
B determined as follows:

$400,000 (proceeds of termination) = $200,000
(Proceeds of termination attributable to A.)

the case of the creation (either by one
spouse alone or by both spouses where
at least one of the spouses is not a
United States citizen) of a joint inter-
est in personal property with right of
survivorship, or additions to the value
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thereof in the form of improvements,
reductions in the indebtedness thereof,
or otherwise, the retained interest of
each spouse, solely for purposes of de-
termining whether there has been a
gift by the donor to the spouse who is
not a citizen of the United States at
the time of the gift, is treated as one-
half of the value of the joint interest.
See section 2523(i) and §§25.2523(i)-1 and
25.2503-2(f) as to certain of the tax con-
sequences that may result upon cre-
ation and termination of the tenancy.
(2) Exception. The rule provided in
paragraph (c¢)(1) of this section does not
apply with respect to any joint interest
in property if the fair market value of
the interest in property (determined as
if each spouse had a right to sever) can-
not reasonably be ascertained except
by reference to the life expectancy of
one or both spouses. In these cases, ac-
tuarial principles may need to be re-
sorted to in determining the gift tax
consequences of the transaction.

[T.D. 8612, 60 FR 43553, Aug. 22, 1995]

§25.2523(i)-3 Effective date.

The provisions of §§25.2523(i)-1 and
25.2523(1)-2 are effective in the case of
gifts made after August 22, 1995.

[T.D. 8612, 60 FR 43554, Aug. 22, 1995]

§25.2524-1 Extent of deductions.

Under the provisions of section 2524,
the charitable deduction provided for
in section 2522 and the marital deduc-
tion provided for in section 2523 are al-
lowable only to the extent that the
gifts, with respect to which those de-
ductions are authorized, are included
in the ‘‘total amount of gifts’” made
during the ‘‘calendar period” (as de-
fined in §25.2502-1(c)(1)), computed as
provided in section 2503 and §25.2503-1
(i.e., the total gifts less exclusions).
The following examples (in both of
which it is assumed that the donor has
previously utilized his entire $30,000
specific exemption provided by section
2521, which was in effect at the time) il-
lustrate the application of the provi-
sions of this section:

Example (1). A donor made transfers by gift
to his spouse of $5,000 cash on January 1,
1971, and $1,000 cash on April 5, 1971. The
donor made no other transfers during 1971.
The first $3,000 of such gifts for the calendar
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yvear is excluded under the provisions of sec-
tion 2503(b) in determining the ‘‘total
amount of gifts’” made during the first cal-
endar quarter of 1971. The marital deduction
for the first calendar quarter of $2,500 (one-
half of $5,000) otherwise allowable is limited
by section 2524 to $2,000. The amount of tax-
able gifts is zero ($5,000—$3,000 (annual exclu-
sion) —$2,000 (marital deduction)). For the
second calendar quarter of 1971, the marital
deduction is $500 (one-half of $1,000); the
amount excluded under section 2503(b) is zero
because the entire $3,000 annual exclusion
was applied against the gift in the first cal-
endar quarter of 1971; and the amount of tax-
able gifts is $500 ($1,000—$500 (marital deduc-
tion)).

Example (2). The only gifts made by a donor
to his spouse during calendar year 1969 were
a gift of $2,400 in May and a gift of $3,000 in
August. The first $3,000 of such gifts is ex-
cluded under the provisions of section 2503(b)
in determining the ‘‘total amount of gifts”
made during the calendar year. The marital
deduction for 1969 of $2,700 (one-half of $2,400
plus one-half $3,000) otherwise allowable is
limited by section 2524 to $2,400. The amount
of taxable gifts is zero ($5,400—$3,000 (annual
exclusion) —$2,400 (marital deduction)).

[T.D. 7238, 37 FR 28734, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40375, Sept. 7,
1983]

DEDUCTIONS PRIOR TO 1982

§25.2523(f)-1A Special rule applicable
to community property transferred
prior to January 1, 1982.

(a) In general. With respect to gifts
made prior to January 1, 1982, the mar-
ital deduction is allowable with respect
to any transfer by a donor to the do-
nor’s spouse only to the extent that the
transfer is shown to represent a gift of
property that was not, at the time of
the gift, held as community property, as
defined in paragraph (b) of this section.
The burden of establishing the extent
to which a transfer represents a gift of
property not so held rests upon the
donor.

(b) Definition of ‘‘community property.”
(1) For the purpose of paragraph (a) of
this section, the term ‘‘community
property’’ is considered to include—

(i) Any property held by the donor
and his spouse as community property
under the law of any State, Territory,
or possession of the United States, or
of any foreign country, except property
in which the donee spouse had at the
time of the gift merely an expectant
interest. The donee spouse is regarded
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